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fact, some of the thoughts I’m going to voice come from that colleague).  I voice these thoughts

now out of fairness.  I don’t think it’s appropriate for me to spring them on parties or their

counsel who are completely unaware of them. 

This is not the first time I’ve questioned the way business has been conducted at the

Commission.  Our Chairman, Bill Kovacic, has encouraged all of us at the Commission to

engage in self-criticism.  In that spirit, I have explored several provocative questions at recent

conferences held by the Bates-White and NERA.  One question is whether the Commission

spends too much time investigating matters pre-complaint and arguably over-prepare our cases.  2

Another question is whether we at the Commission have arguably ceded our judicial role to the

federal district courts in some cases in recent years.3
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Indeed, merger cases (which don't require jury trials) take even less time from complaint through

federal court judgment.  For example, in United States v. Oracle, Judge Walker issued his

opinion approximately 7 months after the complaint was filed.  Discovery in that case was global

in scope and the parties took nearly a hundred depositions in less than three months.  Judge

Walker did a masterful job in managing the case from beginning to end.  Counsel for the parties

routinely seek expedited pre-trial proceedings in preliminary injunction (section 13(b))

proceedings because they want to close the deal as soon as possible.  I don’t blame counsel for

doing that but the lessons to be drawn from those cases is that when the stakeholders involved in

the litigation – the parties and the judge – are motivated, even the most complicated matters can

move quickly.  

The disparity between federal courts and administrative litigation exists despite the fact

that federal district court dockets are much more substantial than the docket handled by

Commission administrative law judges or by the Commission.  It is also important to note that

antitrust cases in federal district courts may have the added complexity of jury trials.  This has

led some, including the Antitrust Modernization Commission, to suggest that all Commission

merger challenges be tried in the federal district courts instead of in part 3 proceedings.   I6

disagree with that suggestion.  It conflicts with the intent of Congress to entrust antitrust cases,

including merger cases, to the Commission as a specialized and expert tribunal best equipped to

adjudicate those cases.   Moreover, the Commission believes the part 3 process can be made7
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more expeditious without undercutting that Congressional intent.

To that end, in the Inova case the Commission appointed a Commissioner to preside over
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be adjudicated.  In fact, that argument is sometimes advanced as a reason for federal district

courts to deny preliminary injunctive relief in Section 13 (b) proceedings.   Second, in all9

antitrust cases, protracted Part 3 proceedings may result in substantially increased litigation costs

for the Commission and for the clients whose transactions or practices are challenged.  More

specifically, protracted discovery schedules and pretrial proceedings may be good for the

litigators, but they can result in nonessential discovery and motion practice that can be very

costly to both the Commission and those clients.  Third, I’m not convinced that protracted part 3

proceedings improve the quality of decisions.  To the contrary, there is probably some truth to

the adage that often “justice delayed is justice denied.” 

In sum, one way or the other, Part 3 is likely to become an effective and viable

adjudicatory process.  But I would suggest that the Commission not stop with Part 3 reforms,

and the balance of my remarks will focus on other aspects of the Commission's modus operandi

that should be re-examined. 

III.  Part II Proceedings: What is the meaning of “reason to believe”?  

A friend and former colleague challenged some of my thoughts about the use of Part 3

and administrative litigation at the Commission.  He told me I’d missed the point – that the issue

was not time it took to resolve administrative litigation but the perception that the deck was

stacked against Respondents in those proceedings.  He suggested that I seemed to be saying

“trust us to get it right” and that the outside bar didn’t trust us to do that.  How could we claim to

be objective arbiters when we almost always seemed to resolve the cases in favor of Complaint
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Counsel.  My first reaction was “how dare you accuse us of being unfair to Respondents?”  But

then I got to thinking about whether he was right about the perception of the outside bar, and

more importantly, about whether the perception was reality.  I began to ponder whether we at the

Commission were handling competition cases in a fashion that was fundamentally wrong and

why that might be so.  It is those thoughts that I voice today.

Whether you are the Assistant Attorney General of the Antitrust Division or a

Commissioner at the Federal Trade Commission, a critical question is your standard for issuing a

complaint.  I know many of you in the audience may hold out hopes for one of these positions in

the new administration next year.  I would urge you to think about this question – and8000 0.tl0 0.0000 0.0000 TDD
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to the Commission table after they have conducted a pre-complaint investigation in which they

have left no stone unturned.  Depending on the staff attorneys involved, it may
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recommendation unless there is a very high degree of certitude that Complaint Counsel is likely

to prevail, it is natural that the staff would focus first and foremost on the recipes in the

Commission’s own cookbook.  The problem is that, as the experienced trial lawyers told us at

the hearings on Unilateral Effects, while those economic analyses have value, what matters the

most to lay trial judges considering antitrust cases (and what they most clearly understand) is the

competitive effects story told by non-economic evidence.  The decision in the Staples case seems

to bear out this observation.18

Finally, by far the most important consequence of the use of that very high “reason to

believe” standard is that it has arguably skewed our decision-making process at the Commission. 

Let me put it to you bluntly.  Do you believe that if the Commission has ten cases on its docket

which are voted out on the premise that there’s a 60% chance Complaint Counsel will prevail,

Complaint Counsel is likely to prevail with the same frequency that it will likely prevail if the

Commission has two cases per year on its litigation docket which are voted out on the premise

that there is a 90% prospect that Complaint Counsel will prevail?  (That’s a rhetorical question.) 

Putting a sharper point on it, isn’t it probable that in the latter scenario the decision to issue the

Complaint will morph into the dispositive decision respecting liability?  (That’s another

rhetorical question.)

IV.  THOUGHTS

Let me turn now to my radical thoughts.  What would happen if a 60% probability were
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deemed a sufficient reason to believe to vote out an antitrust complaint?  What would be the

consequences?  The first consequence is that there would almost certainly be a hue and cry in the

bar (and the business community).  It would be said that the Commission was opening the

floodgates to questionable and costly antitrust litigation.  But think about it further.

To begin with, we would still have to be mindful of the Supreme Court’s admonition in

Standard Oil that we have “a well-grounded reason that unlawful conduct has occurred” before

issuing a complaint.   19
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