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purchase or use decision.5  Ads are interpreted from the standpoint of the reasonable consumer. 
If an ad is directed to children, the FTC will consider it from the standpoint of an ordinary child.6

The FTC’s cases challenging deceptive performances in toy ads aptly illustrate the
ordinary child standard.  For example, the FTC has challenged advertisements showing a
dancing ballerina doll spinning on her toes unassisted, and ads depicting toy helicopters hovering
in mid air.  A child would expect the toys to perform as shown in the ads, but these toys could
not achieve these feats in real life.7  

The Commission also has brought cases challenging claims regarding foods’ nutritional
content.  For example, the FTC challenged ads claiming that Wonder Bread, as a good source of
calcium, helps kids’ minds work better and helps their memory.8  The Commission challenged
that claim as unsubstantiated; although calcium does affect brain function, there is no evidence
that adding calcium to the diet will improve brain function.

The Commission has also challenged deceptive fat and calories claims made in food
advertising.  For example, an ad claimed that the Klondike Lite Ice Cream Bar was 93% fat free. 
The FTC alleged that claim was false because the bar actually had 14% fat when you included
the bar’s chocolate coating – and who’s going to eat the bar without the coating?  The
Commission also challenged the implied claim that the bar was low in fat.  The bar actually had
10 grams of fat per serving, well in excess of any reasonable level to support that claim.9

Similarly, an ad for Carnation Liquid Coffeemate showed the product being poured over
fruit and cereal while claiming it was low in fat.  The FTC challenged that claim because, while
the express low fat claim was true for the one tablespoon serving appropriate for use in coffee, it
was not true for the half cup consumers would use on cereal or fruit.10

Some of the cases we’ve brought under Section 5 of the FTC Act involving ads to kids
have involved unfair practices.  An act or practice is “unfair” if it causes or is likely to cause
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the Internet that “the governmental interest in protecting children from harmful materials does
not justify an unnecessarily broad suppression of speech addressed to adults.”21

In contrast to government regulations, industry self-regulatory approaches do not have to
satisfy First Amendment standards, and often are more flexible and adept at addressing concerns
about advertising to kids than governmental regulation.  For example, the Children’s Advertising
Review Unit of the Better Business Bureaus, known as CARU, has voluntary guidelines for
advertising to children under 12.22  The guidelines emphasize that advertisers should not exploit
children’s credulity; should not advertise inappropriate products or content; should recognize
that children may learn practices affecting health or well-being from advertising; and should
“contribute to the parent-child relationship in a constructive manner” and “support positive and
beneficial social behavior.”23  CARU has an active enforcement program, handling over 100
inquiries a year, with about 10% of those involving food ads.

The Commission has conducted studies and issued reports showing that self-regulation
can be effective.  For example, in response to Congressional requests, in 1999 and 2003 the FTC
issued reports regarding alcohol marketing.24  The alcoholic beverage industry has voluntary
codes of conduct restricting where alcoholic beverage ads may appear.  In its 1999 Report, the
Commission found that only one-half of the alcohol companies were in compliance with the
codes’ standard that alcohol ads should not be placed in media with a 50% or more under-21
audience.25  To address this finding, the Commission recommended enhanced self-regulatory
efforts and highlighted industry best practices that other industry members should follow.  When
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32The staff ultimately concluded that the appropriate cut-off was 6 and under.  FTC Final
Staff Report and Recommendation, In the Matter of Children’s Advertising, TRR No. 215-60
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initiated it, with the fourth, then-FTC Chairman Michael Pertschuk, recusing himself.
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After several years of consideration, in 1978 the FTC issued a Notice of Proposed
Rulemaking seeking comment to explore the issues, including a staff proposal to consider three
major alternative actions:

• Ban all television advertising to kids ages 8 and under, on the theory that these children
are too young to understand advertising’s selling purpose;32

• Ban television ads for the most cariogenic foods (i.e., those foods most likely to cause
tooth decay and cavities) to kids 12 and under; or

• Require television advertising for sugared food products to older children to be



34Editorial, The Washington Post (March 1, 1978), reprinted in Michael Pertschuk,
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36Final Staff Report re Children’s Advertising at 3-4, 84-85.

37Id. at 73-77.
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[T]he proposal, in reality, is designed to protect children from the weaknesses of their 
parents – and the parents from the wailing insistence of their children.  That,

traditionally, is one of the roles of a governess – if you can afford one.  It is not a proper role of
government.34

This is an important lesson that the FTC learned and it is even more true today.  Parents
in the year 2004 have many more options than did parents in the 1970s.  Commercial-free
televison is readily available to any parent who thinks his or her child should be protected from
Ronald McDonald or Cap’n Crunch, along with thousands of hours of commercial-free
programing on videotape or DVD, as well as the technology to record programming and play it
back without the advertising.35  FTC law enforcement and rulemakings since kidvid, such as
those I described earlier, have involved practices that parents themselves cannot control (for



38See 21 C.F.R. § 101.14(e)(6).  But see 60 Fed. Reg. 66206 (discussing proposals to
change the 10% nutrient contribution requirement for health claims and stating that although
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food labeling rule requiring foods to have a minimum amount of certain nutrients in order to
make health claims (the so-called jelly bean rule) prevents health claims for many fruits and
vegetables.38  Good nutrition is about good diets, not “good” versus “bad” foods.  That should be



42FTC Improvements Act of 1980, Pub. L. No. 96-252, 94 Stat. 374 (1980).
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small reduction in exposure to advertising would directly advance the government’s interest is
difficult.

Why is this different from alcohol advertising, where, as I noted earlier, the alcohol
industry voluntarily limited under-age exposure to its ads by lowering the audience composition
standard from 50% to 30% under-age?  It’s because the legal drinking age is 21, and far more
programs are affected under the 30% standard than would be the case when younger age groups,
such as under ages 8 or 12, are considered. 
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45The average amount of time children spent watching television actually declined from
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Market Conduct in Oligopoly Over Time (1976) (finding that the bulk of advertising efforts
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So let’s consider how a proposed ban on children’s advertising would fare under the
Central Hudson test.  The first prong is relatively easy to meet – I think we can assume there is a
substantial government interest in protecting children’s health.  It would be much more difficult
to meet the last two prongs of the test, however.  I’m unaware of any compelling evidence that
restricting junk food advertising to kids would directly advance kids’ health.  To reach that
conclusion, one would need evidence on the link between such advertising and kids’ health, that
is, that the advertising itself (as opposed to just time in front of the TV) leads to increased caloric
consumption leading to being overweight.  The evidence suggests that kids today actually spend
less time watching television than they did 20 years ago, but increasingly more time in front of
largely food advertising-free computer screens.45  Thus, it’s far from clear that restricting
television advertising would directly advance kids’ health.

It may seem obvious that food advertising directed to children will cause children to eat
more food (or more junk foods), and therefore to gain weight.  However, this is surprisingly
difficult to demonstrate.  We know that advertising increases the demand for individual brands of
food; otherwise, companies would not pay for the advertising.  But if ads for one brand of candy
merely steal market share from other brands of candy, they do not increase children’s
consumption of candy in general.  Certainly in most markets, the great bulk of advertising’s
effect is to shift demand across brands, rather than to expand the demand for the entire product
category.46  Whether there is any market expansion at all remains highly controversial.  In the
markets for tobacco and alcohol products that have been studied extensively, some studies find
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We will also continue to take action against deceptive weight-loss, health-benefit, and
nutrient-content claims.52  Another useful step clearly is to encourage more positive ads on these
issues such as truthful, non-misleading, low-calorie claims.  

We will also look closely to make sure government is not inadvertently inhibiting useful
advertising claims.  An FTC



57Kraft Foods News Release, Kraft Foods Announces Global Initiatives to Help Address
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government to consider whether food labeling rule changes would help consumers better control
their calorie intake by allowing useful information.  We will continue to work with the FDA as
they consider those issues.

Finally, I think there is much more the industry should be encouraged to do on a self-
regulatory basis.  Kraft, for example, has announced several initiatives to address the growing
problem of obesity.57  Kraft plans to eliminate all in-school marketing, to determine appropriate
criteria to select products sold through in-school vending machines, and to develop guidelines
for all advertising and marketing practices, including those targeting kids, to encourage healthier


