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Since our Constitutional founding, political poweas been divided between the federal
government on the one hand and the states aviliee. The basic principle of American
federalism is fixed in the Tenth Amendment to the Constitution, which states that “The powers
not delegated to the United States by the Cunigth, nor prohibited byt to the States, are
reserved to the States respectively, or to tloplee” In the early years of our Republic, the
federal government focused on a handfulupfctions, including defense, foreign affairs,
collection of tariffs, control of currency, and pigbivorks. Over time, the federal government’s

role has expanded and now toucbhesearly all aspects of life for American citizens. This has

The views stated here are my own anchdbnecessarily refle¢he views of the
Commission or other Commissionelisam grateful to my attorney advisor, Darren Tucker, for
his invaluable assistance in preparing this speech.



hardly ended the debate, however. As theeru Presidential campaign makes clear, our



interstate commercé.”Then, five years later in thdorrison case’ the Court concluded that a
statute providing for a federehuse of action for the victintd gender-motivated violence was
also beyond Congress’s commerce power. The @aptained that “[glender-motivated crimes
of violence are not, in any senskthe phrase, economic activity.Nevertheless, in its 2005
opinion inGonzales v. Raich,® the Court held that growing mmana for personal medical use
was sufficiently close to “commerce” to justify alexal ban. Most recemtlthe Court held that
the individual mandate in ObamaCare exceddengress’s powers under the Commerce Clause
(but upheld it under Congress'’s taxing powe#s the Court explairg the “individual mandate
cannot be upheld as an exercise of Congsgssiver under the Commerce Clause. That Clause
authorizes Congress to regulatieistate commerce, not to ordedividuals to engage in it”

The State Action Doctrine

Recognition of the limits of federal power ovee thtates can also be seen in the Supreme
Court’s interpretation of the federal antitrust/$a This line drawing between state and federal
power is necessary in the area of antitrust reefment because state and local governments often
enact statutes that restrict competition and daeidlate the antitrust laws if done by a private
entity. New York City’s cap on the number okitenedallions it issues is one example; another
example you should all be ablertate to are state bar assdoas, because these restrict the

number of people thatan practice law.

®1d. at 567.
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"Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012).
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In its 1943Parker v. Brown decision’ the Supreme Court recognized the potential
constitutional concerns raised ioyerpreting the federal antitrust laws to reach actions of states.
TheParker case involved a challenge to a California regulatory system that restricted
competition among growers of certain agricultymadducts for the express purpose of increasing
prices and increasing the agiicwal wealth of tle state. Although such a program would
undoubtedly violate the Sherman Act if done by gievpersons, the Court held that California’s
program was not a conspiracy in restraint afléer because the antitrust laws did not “restrain
state action or official aion directed by a staté” As the Court explained, “[w]e find nothing
in the language of the Sherman Act or irhitory which suggestsdhits purpose was to

restrain a state or its officers or agefinten activities directed by its legislature.”






will serve to make clear that the State is responsible for the price fixing it has
sanctioned and undertaking to conffbl.

The state action doctrine is also available toimipalities. For a municipality to qualify
for the state action defense, it must “demonsttiaat it is engaging in the challenged activity
pursuant to a clearly expressed state pofityUnlike the state itselfnunicipalities are not
entitled to automatic state action protection lnseamunicipalities are hgovereign and do not
receive the same degree of fedeieflerence given to the states tbagate them. Municipalities
are not, however, subject kidcal’s active supervision prorfg. Unlike the case of a private
party where “there is a real dangleat he is acting to further his avinterests, . . . there is little
or no danger that [a munjxility] is involved in grivate price-fixing agreement®®

The Supreme Court has not ruled ondlmeumstances under which state action
protection is available tstate agencies. In a footnote, thau@suggested that clear articulation
but not active supervision wouls required for state agencf@sNevertheless, several courts of
appeals have held that acts of executive depatsvand state agencies are those of the sovereign
and therefore are exempt from théi@nst laws without further inquir§? The courts have been
less than consistent with respect to the treatmiespecial-purpose regulatory agencies, such as

professional licensing boards. Soampellate courts have heldttihese entities are entitled to

20 Ticor, 504 U.S. at 636.
21 Town of Hallie, 471 U.S. at 40
221d. at 46.

231d. at 47 (emphasis in original)eesalso id. at 45 (“We may presume, absent a showing to
the contrary, that the municipgliacts in the publi;mterest. A privatgarty, on the other hand,
may be presumed to be acting primarily on his or its own behalf.”).

241d. at 46 n.10.

25 See, e.g., Sanders v. Brown, 504 F.3d 903, 918 (9th Cir. 200@&}ate attorney generago
Gen Screening, Inc. v. New England Newborn Screening Program, 187 F.3d 24, 28-29 (1st Cir.
1999) (officials of theexecutive branch).



Parker immunity, regardless of whether their acs were contemplated by the legislatire.
Other decisions require the agency’s actionsat@ursuant to state policy in order for the
exemption to apply’

So to summarize, the actions of the soxgre- meaning the legislature, state supreme
court, and perhaps the governor and executiea@gs — are entitled to immunity under the state
action, orParker, doctrine without further inquiry. Nhicipalities qualify for the state action
defense if the challenged restitasatisfies the clearticulation requirement. Private conduct
gualifies as state action onlylibth the clear articulation andtae supervision requirements are
met. The standards for subordmatate entities to qualify féhe state action defense are less
clear and may depend on the par@cudharacteristics of the entity.

The FTC's State Action Report

Over a decade ago, the FTC became conddta the lower courts had expanded the
scope of the state action dace beyond what the Supremet had intended. In 2001, the
FTC established a State Action Tdskrce, which issued a Repbsto years later that analyzed
the current state of the law gidtified areas of concern, andoenmended clarifications to the
law.?® The Report observed thae scope of the state action dongihad expanded dramatically

since first articulated by the Supreme Court943. The doctrine had become unmoored from

26 See, e.g., Green v. State Bar, 27 F.3d 1083, 1087 (5th Cir. 1994) (state committee on
unauthorized practice of lawBgrger v. Cuyahoga Cnty. Bar Ass’n, 983 F.2d 718, 722 (6th Cir.
1993) (state bar associatio@parley’s Taxi Radio Dispatch v. SIDA of Haw., Inc., 810 F.2d
869, 876 (9th Cir. 1987) (stateietment of transportation).

%" See, e.g., Earles v. State Board of Certified Public Accountants, 139 F.3d 1033, 1040-41



its original objectivesthe report concluded, and was fregfiyeinvoked to protect private
commercial interests with no relation to state policy.

The report identified a number of specifancerns with the way in which some lower
courts had applied the statdian doctrine. Chief among these was a persistent weakening of
the clear articulation and actigepervision requirements.

In particular, some courts had found th&gislative grant of general corporate powers
satisfied the clear articaion requirement. Although the exeseiof these powers in the private
sector had no particular antist significance, some couhiad reached the opposite conclusion
when the powers were gttax through legislation.

The Report also found that there waaeklof clear standds to guide the
application of the active supésion requirement. Without guathce on how to implement the
various formulations of the requirement artateld by the lower courts, the active supervision
requirement had had a minimal impact.

The Task Force raised several other conce8wmne courts, according to the Report, had
interpreted the state action doctrine in a manrarigmored interstate spillovers, which forced
the citizens of one state absorb the costs imposed by anositate’s regulations. In addition,
some courts had interpreted the doctrine toldghietually any municipal activity, despite the
fact that municipalities wernacreasingly engaging in bussgon a for-profit basis, while
simultaneously using their law-making pemto block competitive challenges.

To address these concerns, the Report re@rded a number of sgéc clarifications
to the doctrine. First, the clearticulation standard should bédaed to its original purposes
and goals. An appropriateedr articulation standard walisk both whether the state

authorized the conduct at issualavhether the state deliberatelyopted a policy to displace



competition in the manner at issue. Tipp@ach would help make clear that mere
authorization is not enough.

Second, the standards for actsugervision should be claefl and strengthened. The
Supreme Court provided little glance on the kind of review gfivate actions that would
constitute “active” supervision. The Report nexnended a number of facs for the courts to
consider considered when determining whegirerzate conduct should katributed to the
state?’

Third, the criteria for idntifying the entities that should Babject to active supervision
should be clarified. The Report recommended tth@tctive supervision requirement apply to
any entity consisting of market participants oatyy situation with an appreciable risk that the
challenged conduct resulted from privatdors’ pursuing priate interests.

Fourth, courts should recognize the problessoaiated with interstate spillovers, and
consider such spillovers as a factor. Whengiate regulates activities in a way that imposes
most of the costs of regulati on citizens of other states th@conomic efficiency and the
political participation goal ofederalism are impaired. €Report recognized that this
recommendation was more aspirational tthenothers because the Supreme CoBdiker
decision shielded conduct that resuliedubstantial intestate spillover.

FTC Enforcement Actions Involrg the State Action Doctrine

Both before and after the issuance of @it@te Action Report, the FTC has sought to
clarify the state action doctrirgy bringing administrative and federal court cases, filing amicus

briefs, and engaging in competition advocacy effatthe state level. Three litigated FTC cases

29 The key factors identified were (1) thevebopment of an adequate factual record,
including notice and anpportunity to be heard; (2) a written decision on the merits; (3) and a
specific assessment of how prieatction comports witthe substantive stdards established by
the state legislatureSee id. at 55.



stand out as particailly noteworthy: South Carolina Dental, North Carolina Dental, and
Phoebe Putney.

TheSouth Carolina Dental case involved efforts by the South Carolina State Board of
Dentistry to restrict compeiton for dental hygienist serés. In 2000, the South Carolina
legislature eliminated a statutory requiremeat thdentist examine a child before a hygienist
could perform preventive dental ean a public health settinglhe goal was to increase access
to preventive dental care, particularly for low-income families.

In July 2001, however, the Dental Boabpted an emergency regulation that re-
imposed the dentist examination requireméltie Board then published a proposal to adopt the
dentist examination requirement as a permanent reguf3tion.

In September 2003 — the same month thaFie released its State Action Report — the
FTC issued an administrative complaint againstDlental Board alleging that it violated the
antitrust laws by restricting the ability of denitgigienists to provide pventive dental services
to children in South Carolina schodts Through its actions, tHental Board deprived
thousands of school children — pamlarly poor children — of preantive oral health care.

The Dental Board filed a motion to dismike action on the groundahits actions were

protected by the state action doctrifeAlthough the Dental Board was an instrumentality of the

30 A South Carolina administrative law juddetermined that the Board'’s dentist
examination requirement was unreasonable anttavened state policy because it reinstated
requirements that the General Assembly hadx&d. The General Assembly also passed a new
statute effectively reversing the Dental Boardgulation. After the ALJ’s decision, the Board
abandoned its attempt to make the regulation permanent.

31 Complaint, South Carolina State Boarddentistry, Docket No. 9311 (Sept. 15, 2003),
available at http://www.ftc.gov/0s/2003/09/socodentistcomp.pdf

32 The Board also argued that the Comnaiss case was moot because the 2001 emergency
regulation had expired and that the 2003 amenthrierihe state law barred the reimposition of
the preexamination requirement. The Commissmmcluded that whether the Board may engage
in such anticompetitive conduct again raised fadasales that could not be resolved in a motion
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state, the FTC held that it did not qualify tbe state action doctrine because it was not acting
pursuant to any clearly articulatethte policy to displace competitidh.To the contrary, its
actions contravened the cldagislative intent in the 200@gislation to eliminate the
preexamination requirement. In reachthgg conclusion, the Commission held that
“subordinate” special-purpose agencies or iguggulatory bodies, Kie the Dental Board,
must satisfy the clear articulation rearitent to qualify for state action immunify.The
Commission also observed that twurts had consistently declined to afford automatic state
action status to state licensingregulatory boards that, like tiental Board, were composed of
members of the regulated industry. (This obsemwatiill play center stage in the next FTC state
action case.)

The Board filed an appeal with the FourtlmdQit seeking an intestutory review of the

Commission’s state action ruling. The Courfpipeals dismissed the appeal for lack of
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condition for dental hygienists to providental care in publibealth setting®® To prevent
similar anticompetitive conduct in the futuregtbrder required the Dental Board to provide
written notice to the FTC prior to any actiontbé& Board relating to therovision of preventive
dental services by dental hygiessisn public health settings.

The next state action case the FTC brougsu advolved the actions of a state dental
board. In July 2010, the Commission filedaministrative complairagainst the North
Carolina State Board of Dental Examiners, alleging that it had harmed competition by blocking
non-dentists from providing teethhitening services in the state The FTC alleged that, in
response to complaints by dentists, the Board $sced cease and desistdes to several dozen
non-dentist teeth whitening sergiproviders and disbutors of teeth witening products and
equipment. In addition, the Bahsent letters to mall owneracgoperators urging them not to
lease space to non-dentist teeth whitening providers.

As a result of the Board’s actions, many raamtists stopped prading teeth whitening

services and several marketers of teeth wtgsystems stopped sel
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Applying theMidcal test, the Commission concludeatihe State had not actively
supervised the challenged conduct of the DeBwalrd. As the Comission Opinion pointed
out, there was no evidence that “a state acterevan aware of the Board’s policy toward non-
dentist teeth whitening, let alemeviewed or approved it> The Commission rejected the
Dental Board’'s argument that the filing of anntegorts and financial dclosures with various
state agencies was sufficient because “[t]his@ogeneric oversight . . . does not substitute for
the required review and approval of the ‘pardc anticompetitive acts’ that the complaint
challenges®

Of course, the Commission’s deiin that the Dental Boadid not qualify for the state
action defense was not a decision on the meviteether the Board’s conduct violated the
antitrust laws was an issue for trial befareAdministrative Law Judge. After a month-long
hearing, an ALJ concluded th&e Board’s conduct violatece&tion 5 of the FTC Act. The
ALJ, in a 122 page decision, found that the Bts®aconduct had harmed competition and that the
Board had failed to advance a legitimate procditipe justification for its conduct. The Board
appealed the ALJ’s decision tcetfull Commission, which affirme®.

In February of this year, the Dental Bdappealed the Commission’s decision to the
£

Fourth Circuit.” The appeal has been fully briefeat oral argument has not yet been

scheduled. Although there are a e#yiof issues on appeal, in naew, the court’s decision is

*31d. at 16. The Commission Opinion stated three have assumed, but not decided, that
the Board has satisfied the dleaticulation requirement.’See id. at 7 n.8.

*41d. at 16 (quotindPatrick, 486 U.S. at 101).

“> Opinion of the Commission, North Carolinadd of Dental Examiners, Docket No. 9343
(Dec. 7, 2011)available at http://www.ftc.gov/os/adjm/d9343/111207ncdentalopinion.pdf
(decision on liability).

“® The case on appeal is North Carolina SBaterd of Dental Examiners v. FTC, No. 12-
1172 (4th Cir.)
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likely to turn on whether the court agreeshwithe Commission that state regulatory body
controlled by market participgsymust satisfy both prongs Bfidcal to be entitled to state action
immunity. A number of amicus briefs havedm submitted to the court, including from other
state licensing boards.

The third and most importantaent FTC state action casePisoebe Putney. In 2011, the
FTC and the Attorney General of the Staté&ebrgia challenged Phoebe Putney Health
System’s agreement to acquire Palmyra Park Hdsghtiar all practical purposes, the transaction
was a merger to monopoly because Phoebe and Palmyra operated the only two significant
hospitals in the Albany, Georgia arga.

According to the FTC’s complaint, Phoebe Istidictured the deal in a way that used the
local Hospital Authority in an attempt to shiglte acquisition from f#eral antitrust scrutiny
under the state action doctrine. Specifically, Pleogeveloped a plan under which the Hospital
Authority would acquire Palmyra and then ledge a corporation controlled by Phoebe. The
Hospital Authority is an arm of éhState of Georgia and alreadydhtitle to, but did not operate
or actively supervisé?hoebe’s hospital.

The FTC alleged that notwithstanding thesdital Authority’s nominal involvement in
the transaction, the state action doctrirgertht apply. The transaction was conceived,
structured, financed, and guareed by Phoebe, for its privgtecuniary interest, with the
ultimate purpose of gaining full economic and operational control over Palmyra. The Hospital
Authority’s role, according to the FTC’s complgiwas that of a “strawman.” The FTC argued

that the transaction was presented to the Halsfiithority at the eleenth hour and that the

7 Specifically, the FTC’s complaint alleged tltla¢ transaction would eliminate competition
between Phoebe and Palmyra in the markenfmatient general acute-care hospital services sold
to commercial health plans in Albany ath@ surrounding six-county area. Palmyra Medical
Center is now known as Phoebe North.
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Hospital Authority did not engage any independent analysis supervision of the proposed
acquisition.

The FTC filed an administrative complatttallenging the transaction. In addition, it
sought a preliminary injunction blocking consumroatof the transaction in the U.S. District
Court for the Middle Distct of Georgia.

The respondents filed separate motiondismiss or, alternatively, for summary
judgment. Their primary argument was thag gnoposed transaction was immunized from the
federal antitrust laws by operation of the stateaaloctrine. The disttt court granted the
motions to dismiss, holding that anticompe#tacquisitions and leases by the Hospital
Authority were reasonably foreseeable uritte Georgia Hospital Authorities Lat%. The court
then proceeded to find that Phoebe qualifiedHerstate action defense because — contrary to
numerous complaint allegations — the Hospitalhduity directed the transaction and because
Phoebe was “an agent of the Authority.’Perhaps the only positive aspect of the district court’s
decision was its recognition that Section Th&f Clayton Act applied not only to the Hospital
Authority’s acquisition of Palyra, but also the Authority’planned lease to Phoebe.

The FTC appealed to the Eleventh Circuiguang that because &hoebe’s role in the
transaction, both prongs bfidcal applied. In additin, there was no cleartaulation of state
policy to displace competition and naige supervision by the state itself.

In December of last year, the Eleventh Citaffirmed the district court’s dismissal of
the FTC’s complain®® The court “agree[d] with the Conission that, on the facts alleged, the

joint operation of [Phoebe] and Palmyra would saibgally lessen competition or tend to create,

*8 ETC v. Phoebe Putney Health Sys., Inc., 793 F. Supp. 2d 1356 (M.D. Ga. 2011).
“91d. at 1380 (quotations omitted).
0 FTC v. Phoebe Putney Health Sys., Inc., 663 F.3d 1369 (11th Cir. 2011).
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if not create, a monopoly™ The court concluded, howevénat the state action doctrine

exempted the transaction from antitrust scrutiny because “anticompetitive consequences were a
foreseeable result of the statatgthorizing the Authority’s conduct® The court stated that in

the Eleventh Circuit, the clearticulation requirement can betisfied with a showing that the
anticompetitive conduct is a “foreseeable resoitthe legislation” ad explained that “a

‘foreseeable anticompetitive effectted not be ‘one that ordinigroccurs, routinely occurs, or

is inherently likely to occur asrasult of the empowering legislatiort” The court reasoned that
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but it also potentially exempted a wide swathh& economy from the federal antitrust laws.
Bear in mind that there are teoisthousands of political subdivisions in the country to which the
court of appeals’ corporate powdogic could apply. It would naéke clever antitrust lawyers
long to find ways to exempt a variety of attespital and non-hospital acquisitions and other
business activity from the antitrust laws througimeaominal involvement or approval of these
entities.

In part for this reason, the FTC, joined by 8wicitor General, filed petition for writ of
certiorari from the Supreme Court, whiclim pleased to say — granted the petitin.

In its opening brief on the meritsthe FTC argued that the Eleventh Circuit's
interpretation of the clear articulatioest, which involves emining whether the
anticompetitive conduct was “foresable,” is inconsistent with Supreme Court precedent. The
Supreme Court’s decisions make clear thatoadrneutral conferral of powers that can be
exercised in either procompetitive or anticompetitvays do not provide a “clear articulation”
of a state policy to displace competition. Ratliee displacement of competition must be the
“inherent” or “necessary” result of the state’gukations. As the Supreme Court said in its
Boulder decision: “A State thallows its municipalities to do dkey please can hardly be said
to have ‘contemplated’ the specific anticomfpedi actions for which municipal liability is
sought.®®

Under the correct standard, Georgia’sspital Authorities Law does not clearly

articulate a state policy to displace competitiothie provision of hospital services. The law

*® The case i§TC v. Phoebe Putney Health System, Inc., No.11-1160 (U.S.).

> Brief for the Petitioner, FTC v. Phoebe Putney Health System, Inc1INb160 (U.S.
Aug. 2012)available at http://www.ftc.gov/os/caskit/1110067/120820phoebeputneybrief.pdf
The following summary of the FTC’s arguments includes excerpts from the FTC’s brief.

*8 Community Commc’ns Co. v. City of Boulder, 455 U.S. 40, 55 (1982).
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mere possibility that the Authority might sodag play a more active role in overseeing
[Phoebe] is no reason to regard the transaetiassue here as anything but an unsupervised
private merger to monopoly®

Oral argument before the Court will take amm November 26, and a decision is likely
in the Spring.

Conclusion

As | mentioned at the outset of my remastitrust enforcement is one of the few areas
where the federal courts have been curtailinegreach of federal power out of a claimed
deference to state sovereignty. | have no objetti@ircumscribing the federal antitrust laws to
take legitimate federalism concerns into coesation. However, when courts apply the state

action doctrine with little or no evidence thag thtate intended to restrain competition, national
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