


3 Commission consent orders have required advertisers to pay redress, offer

refunds, or disgorge profits, and it is appropriate to do so here.  See, e.g., Hi-Health Supermart

Corp., FTC Dkt. No. C-4136 (May 12, 2005) (requiring $450,000 in redress); ValueVision Int’l,

Inc., FTC Dkt. No. C-4022 (Aug. 24, 2001) (requiring company to offer refunds to all purchasers

of the challenged products); Weider Nutrition Int’l, Inc., FTC Dkt. No. C-3983 (Nov. 17, 2000)

(requiring $400,000 in redress); Dura Lube, Inc., FTC Dkt. No. D-9292 (May 5, 2000) (requiring

$2 million in redress); Apple Computer, Inc., FTC Dkt. No. C-3890 (Aug. 6, 1999) (requiring

company to honor representation that customers would receive free support for as long as they

own the product); Azrak-Hamway Int’l, Inc., 121 F.T.C. 507 (1996) (requiring toymaker to offer

refunds); L & S Research Corp., 118 F.T.C. 896 (1994) (requiring $1.45 million in

disgorgement).

4 119 CONG. REC. 29480 (1973).
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both.3  More tha) akg9eecades ago, in sponsoring the Magnuson-Moss Act extending the

Commission’s authority under Section 19 to obtain monetary remedies, Senator Magnuson

explained that the Commission cannot “rely merely upon a slap of the violator’s wrist to maintain

fair play in the marketplace” and that “[a] mere cease-and-desist order has frequently let a

wrongdoer keep his ill-gotten gains.”4  The same rationale holds true today.

In this case, Kmart9eeducted dormancy fees from consumers’ gift cards.  It failed to give

adequate notice.  In many instances, Kmart’s actions rendered unused or partially used cards

valueless, at significant monetary benefit to Kmart9but considerable monetary9eetriment to

consumers.  Today’s final order, in our opinion, stops the9eeceptive practices9but does not

completely cure the consumer injury or fully excise Kmart’s ill-gotten gains.  Pursuant to the

order, Kmart9may not assess additional dormancy fees on previously activated gift cards and

must reimburse previously9assessed dormancy fees if consumers complain and can provide the

gift card number.  Many consumers no doubt already have thrown out their gift cards and will

have no remedy under this settlement.  Moreover, the order does not require Kmart9automatically

to restore previously deducted dormancy fees (absent consumer inquiries) or disgorge the

windfall profits it made from these fees.  Although Kmart’s reimbursement practices9have been

improved by the Commission’s efforts, in our opinion the refund policy, without additional

monetary relief, is still too little, too late.  

We commend staff for pursuing Kmart’s failure to disclose its gift card dormancy fees

and for challenging Kmart’s affirmative misrepresentations that its gift cards do not expire.  For

the foregoing reasons, however, we respectfully dissent in part from the final order.


