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I. Summary of Position. 

The current system for protecting consumers against deception and unfairness in the 

financial marketplace is broken. Authority and responsibility to define and prevent deceptive 

and unfair practices are both diffuse and under-utilized. The current consumer protection regime 

gives authority and jurisdiction to a host of federal agencies without regard to whether those 

agencies have the expertise or experience (core competency) to best perform the consumer 

protection functions assigned to them. Because some agencies have little or no core competency 

to perform those functions and lack adequate resources to do so, they cannot fairly be (and 

generally are not) held responsible for their failure to protect consumers adequately. 

The proposal to create c r e a t e  h a v 3 2 ( a n d  ) T j j 
 0 r  



The current broken system should be replaced instead with a system that assigns 

exclusive authority and responsibility to perform consumer protection functions to specific 

agencies based on the core competency of the agency to perform those functions. In the case of 

the FTC, this would mean that it would assume plenary authority and responsibility for, among 

other things, defining and requiring the necessary and appropriate consumer disclosures 

respecting financial products and services. It would also mean assigning to the FTC plenary 

authority and responsibility for protecting consumers against invasions of their privacy, 

including protecting them from identity theft and securing their other confidential data. These 

are functions where the FTC has not only taken the lead, but where other federal agencies have 

looked to the FTC for guidance. Finally, it would mean that the FTC would be provided with the 

resources and law enforcement tools to enable it to perform those law enforcement functions by 

itself. Taking these steps would make it fair to hold the agency responsible for performing those 

functions in a fashion that protects consumers. 

In short, replacing the current balkanized system of financial consumer protection with a 

brand new Executive Branch agency is very 



financial marketplace,4 each having jurisdiction over only a specific segment of the marketplace. 

For example, the FTC's jurisdiction reaches only 





Beyond that, because no one agency is given plenary authority or jurisdiction or the 

resources to effectively protect consumers, no single agency fairly can be held ultimately 

accountable for the protection of consumers. 8 Consequently, the current balkanized system may 

result not only in the inefficient use of agency resources, but also in under-enforcement of 

existing consumer protection statutes and inadequate protection of consumers. For example, 

even though the FTC may detect deceptive and unfair 



situation and the fact that at least one existing federal agency with proven expertise (the FTC) 

stands ready, willing and able to better perfonn most of the consumer protection functions that 

would be given to this new agency. Indeed, it is ironic that a consumer protection proposal 

should be so anti-consumer; as consumers, we generally demand to know beforehand the costs 

and benefits 



defined as one who engages "directly or indirectly" in a financial activity in connection with the 

provision of a consumer financial product or service, or one who provides a material service to 

or processes a transaction on behalf of such person. That definition would result in the transfer 

to the new agency all of the consumer protection functions that relate to financial products and 

services even if tangentially offered by any entity. Such a transfer would not only include a 

transfer of authority, but a transfer of staff, office space, infrastructure and funding - critical 

components without which the FTC would be crippled in exercising whatever enforcement 

authority remains. 

Indeed, the exclusive authority of the proposed new agency would extend beyond 

rulemaking to "guidance, examination, and requiring reports." Such expansive authority would 

threaten to atrophy the FTC's ability to issue enforcement policy statements, business education 

materials, consumer education, press releases explaining its cases and other kinds of guidance 

relating to its retained authority over financial matters. 

Similarly, the proposal provides for the collection of financial consumer complaints by 

the new agency. Yet, for years, the FTC has developed and maintained an extensive database of 

consumer complaints including complaints about financial products and services, obtained from 

a myriad of sources and available to all interested law enforcement agencies. That database 

would inevitably wither. 

Finally, and perhaps most strikingly, the proposal does not even appear to authorize the 

FTC to enforce the new agency's rules (although it does authorize the states to enforce them). 

To be sure, there is a provision for coordinating enforcement, but it provides that the FTC must 

refer to the new agency any enforcement matter, then wait up to 120 days for the new agency to 

bring the case; the FTC can then only bring a case if the new agency declines to do so. At worst, 
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that is a recipe for duplicative and wasteful exercise of the agencies' prosecutorial discretion. At 

best, it is a recipe for delay. As noted earlier, there is no estimate as to the size or cost ofthe 

new agency's staff, but it is likely that it will be created at the expense of the FTC. 

This is not just parading horribles. The proposal would of course provide the FTC with 

"backstop enforcement authority." However, that provision is at best a fig leaf for stripping the 

agency of its current role as the primary agency responsible for protecting consumers in the 

financial market. 9 

In sum, the creation of a new Executive Branch consumer protection agency for financial 

products and services will introduce an even worse situation than now exists. As with the 

creation of any new federal agency from whole cloth, the proposal guarantees that there will be 

substantial delay in law enforcement while the new agency is established, in addition to 

imposing substantial financial costs on the public and sapping the vitality of the FTC as a 

consumer protection agency. 

IV. The Proposal to Create the CFPA Should Be Scrapped in Favor of Entrusting 
Consumer Protection Authority and Responsibility on the Basis of Core 
Competency. 

Plenary and exclusive authority and responsibility for consumer protection functions in 

the financial market, as in other markets, should be assigned to that agency which has the highest 

degree of expertise, experience and core competency to perform those functions. 

That agency is not inevitably the FTC. There are certain functions which the FTC is ill-

9 See Prepared Statement of Stephen Calkins On the Proposed Consumer Financial 
Protection Agency: Implications for Consumers and the FTC, Testimony Before the Committee 
on Energy and Commerce Subcommittee on Commerce, Trade, and Consumer Protection, 
United States House of Representatives, July 8,2009, at 9-10, available at 
http://energycommerce.house.gov/Press _111120090708/testimony _calkins. pdf. 
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In fact, evidencing that core competency, other agencies (including the Federal Reserve 

Board) have looked to the FTC for guidance in this respect. Furthermore, the FTC has been the 

dominant force in spearheading efforts to educate consumers about a wide array of important 

financial issues. 12 

Another function as to which the FTC has been the lead agency has been data security 

and protection of consumers from identity theft. Because of its experience and expertise 

regarding consumer expectations, the FTC has exercised primacy in that area. Specific examples 

include the Commission's efforts to protect privacy and fight identity theft through its law 

enforcement actions, its leadership on the President's Identity Theft Task Force, and its 

extensive consumer and business education and outreach activities. 13 This discussion ofthe 

FTC's core competencies is illustrative not exhaustive. 

Of course, the FTC cannot adequately perform these functions on a plenary and exclusive 

basis (as it should do) without adequate resources. Thus, the assignment of these functions to 

the FTC must be accompanied by an adequate addition of staff to perform them, as well as by 

Disclosure Forms (June 2007), available at 
http://www . ftc. gov 1 os/2007 106/P025 505mortgagedisclosurereport. pdf. 

12 For example, the FTC distributes consumer education materials on mortgage 
servicing, what consumers should do if they are having trouble making mortgage payments, and 
how consumers can manage their mortgage if their lender closes or files for bankruptcy. See 
http://www . ftc. gov /bcpl edu/pubsl consumerlhomes/rea 10. shtm; 
http://www . ftc. gov /bcpl edulpubsl consumerihomes/rea04 .shtm: 
http://www.ftc.gov/bcp/edulpubs/consumerlhomes/rea12.shtm. 

13 See generally Prepared Statement of the Federal Trade Commission On 
Protecting Consumer Privacy and Combating Identity Theft, Testimony Before the 
Subcommittee on Crime, Terrorism, and Homeland Security of the Committee on the Judiciary, 
United States House of Representatives, Dec. 18,2007, available at 
http://www . ftc. gov 1 os/testimonylP065404idtheft.pdf. 
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safeguards against those resources being indirectly attacked by superior wages at other federal 

agencies. 14 

There is another compelling reason for entrusting certain functions to the FTC on a 

plenary and exclusive basis rather than to a new agency. Quite apart from its demonstrated 

superior core competency in performing these functions, the FTC has long maintained a vibrant 

competition mission. As former FTC Chairman Muris has pointed out, it is imperative to the 

competition mission that the consumer protection mission inform the competition mission. 

Otherwise, there is a danger that competition will be distorted by unwise consumer protection 

initiatives. IS This cross-fertilization is all the more important today, when "behavioral 

economists" suggest that consumers are not always rational in their behavior and that the best 

competition missions are those which are coupled with an expert and experienced consumer 

protection mission. 16 

v. Conclusion 

In short, trading the current flawed balkanized system of consumer protection for a new 

federal Executive Branch consumer financial protection agency, with all of its fundamental 

faults, is no way to make sound public policy. 

14 For example, the Securities and Exchange Commission and the Federal Reserve 2 ( f o r  ) 3 a x t h e  t h e  


