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Good afternoon. | have been asked to spke&kafternoon othe Federal Trade
Commission’s role vis-a-vis ¢hthree branches of government. The FTC is accountable
to all three branches. Commissionersapointed (and can be reappointed) by the
President. Commissionersazonfirmed by the Senatadithe Commission engages in
rulemaking on issues assigned to us by Comsgrelich also contie our funding. And
the Commission sits as a trial and appellabaitral, with our decisins subject to review
by the federal trial and appellate courts. Altlus responsibilitynot only makes my job
challenging and exciting, but it has severghleand practical implications which | will

discuss with you today.

The views stated here are my own dnchot necessarily reftt the views of the
Commission or other Commissioners. | amgfatto my attorney advisors, Amanda
Reeves and Darren Tucker, for their inddle assistance preparing this paper.



First, | will discuss the two Constitutional



a hearing, Section 5 further empowers the FT@ake “findings as to the facts” and to
issue a “cease and desist” order against any such viofation.

Following the FTC'’s creation, partiesmaplained that the FTC and other
similarly constructed administrative agenasesild not, consistent with due process,
simultaneously serve as prosecutor (by 3@ complaint), and an independent-minded
tribunal (by considering the vdity of the challenged conduét)And, initially at least,
there was a kernel of truth to those attatkghen the FTC was first formed, hearing
officers were typically subordit@employees of the agenayo could be hired and fired
based on their decisions and there wamteynal separation required between the
Commission and the hearing proc@ss.

In 1946, Congress responded by enactingAtfrinistrative Procedure Act. As
the Supreme Court has since observed, a “fmaddal . . . purpose [of the APA was] to
curtail and change the pra of embodying in one person agency the duties of
prosecutor and judge . . . . The safeguardaliset up were intended to ameliorate the
evils from the commingling of function£.”To that end, the APA required that

independent administrative law judges (whe ao longer subject to agency control)

3 d.

* See, eg, Ramspeck v.Federal Trial Exma’rs Conferen@#5 U.S. 128, 131 (1953)
(observing that “many complaints were e®d against the actions of the hearing
examiners, it being charged that they weiere tools of the agency concerned and
subservient to the agency heads irkimg their proposed findings of fact and
recommendations”Brinkley v.Hassig 83 F.2d 351, 356 (10th Cir. 1936) (noting that
“[t]he spectacle of an admistrative tribunahcting as both prosecutor and judge has
been the subject of much comment, and efftotdo away with such practice have been
studied for years”).

> Administrative Conference of the Unit&dates, Federal Administrative Law Judge
Hearings 10 (1980).

6
Id.
” Wong Yang Sung v.McgRatB39 U.S. 33, 41, 46 (1950).



conduct the initial heargs and that the Commissi@arould then handle appeals and
prohibited agency employees who particggt the investigative or prosecutorial
functions from playing a rolm the decision-making proce¥sOnce the Commission
issues a decision, the FTC Act authorizesé&spondent to appeal an unfavorable result
to the relevant federal circuit court of app€als.

In the APA’s wake, the Supreme Court hegeatedly rejected claims that the
lodging of legislative, prosetarial, and judicial functiongh one agency supplies the
basis for a constitutional due processlation. In 1948, the Court held KTC v.Cement
Institutethat the mere fact that the Commissmembers had previously testified before
Congress about the legaliby a party’s pricing scheme did not disqualify the
Commissioners from providingfair tribunal in a subsequemvestigatiorof that same
party® Likewise, in its 1975 decision Winthrow v.Larkin, the Court rejected a claim
that a state agency’s power to invesegand adjudicate the same matter was a due
process violatiori! The Court observed that, “[t]heitial charge or determination of
probable cause and the ultimate adjudication laifferent bases and purposes. The fact
that the same agency makes them in tandeihtlzat they relate to the same issues doe

not result in a procedurdlie process violatior'?

8 5U.S.C. § 554(d).

°® 15 U.S.C. § 45(c).

19 FTC v.Cement Institute333 U.S. 683 (1948).
1 winthrow v.Larkin, 421 U.S. 35 (1975)

12 1d. at 1470. The federal appellate courtsehbkewise repeatedlgecognized that, by
functioning in a quasi-prosetarial, quasi-judicial dual e, the FTC does not violate
litigants’ procedural due procesSee, eg, Cinderella Career & Finishing Schools, Inc.
404 F.2d 1308, 1315 (D.C. Cir. 1968) (holdingttthe Commission did not violate a
party’s due process rights Bsuing a press release thats critical of the party’s
conduct following the issuance afcomplaint, noting thati]f is well settled that a






myself from participating as ALY, The parties abandoned the merger before the
Commission ruled on the motidh.

A similar series of eventscourred last year in the Ndle Foods litigation. There,
the Commission again appointed me to serve as the ALJ. Whole Foods moved to
disqualify any member of é(hxCommission from serving as an ALJ on the grounds that
the Commission’s statements madeaonjanction with the liminary injunction
proceedings showed that thermission had prejudged the matt&rThe Commission
rejected Whole Foods’ argument finding, fitsiat the public statements did not suggest
prejudgment or that the Comssion lacked impatrtialityrad, second, that, a finding that
the Commission had prejudged the matter wonéke it impossible for the Commission

to ever vigorously litigate a preliminary injunctibh.Whole Foods responded by suing

16 Respondents’ Motion to Recuse Comnuiasi J. Thomas Rosch as Administrative
Law Judge (“Respondents’ Moti to Recuse”) (May 23, 2008yailable at
http://www.ftc.gov/os/adjpro/d932@830523respmorecuseroschasalj.pdf

7 Press Release, Inova Health System, Inova Health System, Statement from Inova
Health System and Prince William HeaBkistem About the Proposed Merger (June 6,
2008),available athttp://www.inova.org/news/2008/inovapwhsmergerstatement.jsp.
Prior to the parties’ abandonment, | hadified the parties’ mton and attached a
statement that explained why | believed parties’ motion lacked merit. Order
Certifying Respondents’ Motion togRuse the Commission and Accompanying
Statement by J. Thomas Rosch (May 29, 2@&jlable at
http://ftc.gov/os/adjro/d9326/080529cordercert.pdf

18 Respondents’ Motion to Recuse Comnuiasir J. Thomas Rosch as Administrative
Law Judge (“Respondents’ Mofi to Recuse”) (Aug. 22, 2008yailable at
http://www.ftc.gov/os/adjpra9324/080822respmodisqualifycomm.pdf

19 Order Denying Respondents’ MotionRisqualify the Commission (Sept. 5, 2008),
available athttp://www.ftc.gov/ofadjpro/d9324/0809050rder.pdiellingly, Whole

Foods did not move to disqualify the ent@emmission from hearing an appeal on these
same grounds — a fact that, in the Commissieméw, severely undercut the merits of its
“prejudgment” claim. Notwithstandg the Commission’stiding, the Commission
subsequently named a new ALJ to oversedrihleproceedings after the scheduling order
was in place. Order Designating rthistrative Law Judge (Oct. 20, 2008yailable at
http://www.ftc.gov/os/djpro/d9324/0810200rder.pdf







The administrative agencian, particular, present a separation of powers conundrum
because they pose the question of whethileen Congress establishes an independent
agency or commission in one branch wattwer that belongs to another, does it
unconstitutionally vest legislative, execwtj\or judicial powein that entity?

The Supreme Court first coofnted this question in 1935 Humphrey’s
Executor v.United States/hen it considered whether Congress could constitutionally
limit the President’s power to remo@mmissioners under the Federal Trade
Commission Act> President Hoover had nominated William Humphrey to succeed
himself as a member of the Commission hadvas confirmed by the Senate for a seven-
year term that was to expire on September 25, 1938.1933, however, President
Franklin Roosevelt wrote Humphrey anded him to resign because “the aims and
purposes of the Administration with respaxthe work of the Commission can be
carried out most effectively withersonnel of my own selectiof’”” Commissioner
Humphrey refused to resign and Presidembg$evelt sent him a letter terminating him

from further service — a fact that Conssioner Humphrey ignored by continuing to

powers” and that Madison thought the “greagesurity against tyranny” rested “in a
carefully crafted system of checked dadanced power within each Branckvith id. at
426 (Scalia, J., dissenting) (©@ay’s decision follows the geettable tendency of our
recent separation-of-powers jurisprudenceeat the Constitution as thought it were no
more than a generalized prescription thatftmctions of the branches should not be
commingled too much — how much is toochuo be determined, case-by-case by this
Court. The Constitution is not that.”).

5 295 U.S. 602 (1935).
%6 |d. at 618.
27 |d.



serve out his terrff. Humphrey died while in officeral his estate sued the United States
to recover his salary from the time of his termination until his death.

In a decision that is generally consigerto provide the constitutional foundation
for the administrative state — as well as, ped) retribution for the President’s aggressive
New Deal policie¥ — the Court held that Congredisl not violate the separation of
powers when it established the Federal Trade Commission and limited the president’s
removal power except for good cause. Imetaling, the Court dtinguished between
administrative officials who performégurely executive” functions (such as
postmasters) and those officials who parfed “quasi-legislative” and “quasi-judicial”
functions (such as Federal Trade Commissionéfbg Court held that, as to the former,
the President had absolute removal powerihntt as to the teer, Congress could
constitutionally limit the President’s power.

SinceHumphrey’s Executotthe Supreme Court has repeatedly held the
administrative framework does not violdltee Constitution so long as the President

nominates and the Senate confirms the ppedabfficers, with the caveat that Congress

28 |d. at 619.

29 See Morrison v.Olson487 U.S. 654, 724 (1988) (Scalia, dissenting) (noting that
Humphrey’s Executdiwas considered by many at the time the product of an activist,
anti-New Deal Court bent aeducing the power of Pregidt Franklin Roosevelt”).
Indeed, Justice Jackson, who had been Redts&Attorney General, later remarked:

| really think the decision that ma&k®osevelt madder at the Court than any
other decision was that damn little casédamphrey’s Executor v.United
States The President thought they wenit of their way to spite him
personally and they were giving him dfelrent kind of deal than they were
giving Taft.
Synar v.United States626 F. Supp. 1374, 1398 n.27 (D.D.C. 1986) (per curiam)
(quoting E. GerhartAmerica’s Advocate: Robert H.Jacks@® (1958)).



may constitutionally limit the President to a good-cause removal pSwewill briefly
touch on two of the most recent decisions.

First, inMorrison v.Olson, the Supreme Court rejected in a 7-1 decision a
separation of powers challenge to the Etimc&overnment Act which authorized the
appointment of an Independent Counsehiestigate (and, if necessary) prosecute high-
ranking government officials for vidians of federal criminal law$. As inHumphrey’s
Executor the Act allowed for the Independeébbunsel’s removal only by the Executive
Branch and only for good cau¥eTed Olson, who eventually became the Solicitor
General under President George W. Bushvaeasithe target of aimdependent counsel
investigation, challenged the Aan the grounds that (1) unlike the FTC, the independent
counsel was not merely “quasi-executiveit served in a ‘prely executive” rolé? and
(2) the Act more generally impermissiblytenfered with the role of the Executive

Branch. The Court was unmoved on bothugds. “The real question,” the Court

%0 Indeed, to date, the only cases in whiah$tupreme Court has held the structure of an
administrative agency unconstitutional invedivattempts by Congress to insert itself
directly into the appointment process odtectly control an agncy’s decisions through
a veto-like power. Richard H. PildeSgparation of Powersnependent Agencies, and
Financial Regulation: The Case of the SarbanesOxley 2&{NYU Law and Economics
Research Paper No. 08-51, Aug. 31, 20893jlable at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=12&zdi®g Metro.Wash.
Airports Auth.v.Citizens for Abatement of Aircraft Noise, In&01 U.S. 252 (1991)
(direct congressional participam in agency decision-makingdpowsher v.Synar478
U.S. 714 (1986) (direct congressiomalolvement in removal processNS v.Chadha
462 U.S. 919 (1983) (direct congressal veto over agency decisionB)ckley v.Valeg
424 U.S. 1, 1 (1976) (direcongressional participatian appointment procesdyjyers v.
United States272 U.S. 52 (1926) (direct Sengigrticipation in removal)).

31 487 U.S. 654 (1988). Justice Scalia dissé and Justice Kendg did not participate
in the decision.

32 |d. at 686 (citing 28 U.S.C. § 596(a)(1) (prdivig that an independent counsel may be
removed from office “only by the personnel aatiof the Attorney General, and only for
good cause”).

33 1d. at 690.
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observed, “is whether the removal restrictiores@rsuch a nature that they impede the
President’s ability to perform his constitutiomiity, and the functions of the officials in
question must be analyzed in that ligfit.Because the “imposition of a ‘good cause’
standard for removal by itself” did naafiduly trammel[] on executive authority,” and
because the statute did not vest Executive @rgower in the Judicial or Legislative
Branches, the Court rejected @és separation of powers challerige.

In the second casMlistretta v.United Statesthe Court further extended
Humphrey’s ExecutaandMorrisonto uphold the constitution#} of the United States
Sentencing Commissidn an 8-1 decisiof® In contrast to the Independent Counsel,
which Congress lodged in the ExecutB®anch, Congress created the Sentencing
Commission as an independ&dmmission within the dicial Branch. Congress
mandated that the Commission would hageen members (including a minimum of
three federal judges) appointed by the Pegsidind gave the Congsion authority to
promulgate binding guidelines that establiseedtencing ranges foategories of federal
offenses. A defendant sentenced uriderCommission’s guidelines challenged the
Commission’s constitutionalitglaiming, among other thinghat Congress (1) violated
the separation of powers doctrine by combirtimg functions of rulemaking (a legislative
function) and sentencing judgment (a judidiaiction), and (2) undermined the judicial
branch’s independence by making the Cossiainers removable by the President. The
Supreme Court was again unmoved. The Cajected the claim that Congress had

given away legislative poweeasoning that, before the Sentencing Commission’s

34 1d. at 691.
35 |d. at 691, 695-96.
36 Mistretta, 488 U.S. 361.

11



creation, the courts had rulemaking power iitihe areas of its expertise and, in any
event, the courts had always possessee discretion to engage in sentencihgAnd it
rejected the argument that the Presidergfgomtment and limited removal power eroded
the Judicial Branch’s authority, reasoning tteise powers did ngive the President
undue sway over the Judicial Branth.

Justice Scalia, whom you heard from ttmerning, has long criticized this line of
decisions on the grounds thtimphrey’s Executoauthorized the creation of a
“headless fourth branch” of government by igaaing “independent” a@ncies that are,
in his words, Wwithin the Executive Branch (and thus authorized to exercise executive

event, the courts had always possessed

12
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with Judge Kavanaugh (whom you will heawrfr next) writing a lengthy dissent, the

D.C. Circuit rejected these arguments

14



it presents the altogether different questiomwbg&ther an agency within an agency is
constitutionally permissiblelt will nevertheless be interesting to see where the justices

come out in this latest chapter

15



Deference in Preliminary Injunction Proceedingsn the preliminary injunction
context, the courts have vacillated overykars in the quantum pfoof that they have
required the FTC to show to carry its burdeSection 13(b) of the FTC Act allows a
district court to grant preliminary reliefu]pon a proper showing that, weighing the
equities and considering the CommissidiKelihood of ultimate success, such action
would be in the public interest® Yet, for much of the s decade, federal district
courts in Section 13(b) proceedings requiittee Commission to meet the same higher
standard that applied to private litiganta.doing so, the courts disregarded Congress’s
intent for the FTC to be able to readily aiot preliminary injunctions so that it could
conduct a more comprehensive plenary trial of the merger itself.

In 2004, for example, the Commissiorattenged a proposed acquisition by Arch
Coal of two coal mines in the Southerniler River Basin (“SPRB”), a coal-rich region
in Wyoming that would have combined twbthe four leading producers of SPRB coal
and substantially increased concentratioariralready concentrated market. The
Commission had developed egitte that the transacti@rould combine the two firms
that held the principal sources of excess cipacthe SPRB, that the SPRB coal market
was susceptible to coordination by producers, that the acquiring coal company had
actually attempted to lead coordinatedRBPoutput reductions in the past, and that
dozens of utility customers anticipated highecgs as a result of the transaction. On the
applicable public interest standard, iherd to imagine how the FTC would not be

entitled to an injunction.

8 15 U.S.C. § 53(b).

16



Yet, after conducting what could only Hescribed as a full-blown two-week
plenary trial complete with more than 2@nesses and almost a thousand pages of pre-

and post-hearing briefing, @tdistrict court denied th

17



petroleum business. This was quite a sagmiven the FTC’s unparalleled expertise in
petroleum industry competitn and merger econometrics.

Finally, | would be remiss if | did nahention our challenge to Whole Foods’
$670 million acquisition of its chief rival, Wil@ats. Whole Foods was and is the largest
premium natural and organic supermarket cirathe United States. Wild Oats was its
closest competitor. The FTC had develbpempelling evidence that premium natural
and organic supermarkets, such as Whole FaadsVild Oats, were differentiated from
conventional retail supermarkets. In seldazen local marketascross the country, the
transaction would reduce the nien of these premium natural and organic supermarkets
from 3to 2 or 2 to 1. Buttressingeticase were numerous party documents
demonstrating that the transactiopigpose was to eliminate a competitor.

The district court again deniedetlr TC'’s preliminay judgment request.

Although theWhole Foodsearing lasted only two daysegtlrial record was nevertheless
substantial, consisting of 3eposition transcripts, 17 declarations, expert reports from
five experts, and over 1,500 exhibits. eTd¢ourt disregarded the FTC’s documentary
evidence almost entirely, refing in a battle of the expeart The court rejected the
testimony of the FTC’s economic expendaadopted the testimony of Whole Foods’
expert. As inVestern Refininghe district court gaveo deference to the FTC'’s
expertise in merger analysis ath@ particular industry at issue.

| think it is fair to say thathe district court loss iWhole Foodsepresented the
low point in the FTC’s recent merger enfora@arhefforts. Since then, however, there has

been a noticeable change. The key turningtpeas the FTC’s decision to appeal the

1 FTC v.Whole Foods Market, In¢502 F. Supp. 2d 1 (D.D.C. 2007y’'d, 548 F.3d
1028 (D.C. Cir. 2008).

18









apply the law of the D.C. Cirgu Of course, there are 11 othregional circuit courts for
which Whole Foodss not binding authority, but | expect that these courts will adopt the
D.C. Circuit’'s 13(b) standards the opportunity arises.

Appellate Court Deference to Comrsisn Decisions on the MeritsThe federal

21



is to be condemned as ‘unfaif*” But, it seems very clear to me that when a Court wants
to reject the Commission’s conclusionsaamatter of law, it reviews the Commission’s
analysis de novo and gives the Commissdattual findings little deference.

In ScheringPlough for example, the Eleventh Cint rejected the Commission’s
finding that a reverse paymesgttlement was anticompetitivén so holding, the court
took creative license with the substantiadewnce standard citing Tenth Circuit case
that that precedelthdiana Federation of Dentist®r the proposition that the “we may . . .
examine the FTC's findings more closely where they differ from those of the?ALh&
Eleventh Circuit cited a paof cases that precedadliana Federation of Dentist®r the
proposition that “[sJubstantial evethice requires geview of theentirerecord at trial, and
that most certainly includes the ALJ’s credibility determinations and the overwhelming

evidence that contradicts the Commission’s conclusion.”

22



In contrast, in th@oys ‘R Udlitigation, for example, the Seventh Circuit affirmed
the FTC. In so holding, the Seventh Citabserved that “[o]ur only function is to
determine whether the Commission’s analgéithe probable effects of thee acquisitions
... Is so implausible, so feebly supporgcthe record, that it flunks even the deferential
test of substantial evidenc®.”Likewise, inPolygram Holding the D.C. Circuit affirmed
the Commission’s finding that PolyGram Huwld violated Section 5 of the FTC Act by
entering into a series of agreement grohibited discounts and advertisfigln its
discussion of the legal standard it cited ifindiana Federation of Dentistesf® and the
substantial evidence standard, which itda@ncluded that the Commission had ffet.

Il

Last, I'd like to discuss some reforrtsat the Commission has made (or should
make) in the context of our investigatory gudicial processes to minimize skepticism
about the agency. In April, the Commissamopted several amendnteto our Rules of
Practice designed to improve tRart 3 adjudicatory proce§s.The Commission also

recently implemented a task force to ddes reforms to the Commission’s Part 2

Rambus unlawfully monopolized the relevant marketd.” Only after making that
finding did the Court then separately arzalyhe deference owed to the Commission’s
fact finding.

% |d. at 469.

®" Toys ‘R Us v.FTG 221 F.3d 928, 934-35 (7th Cir. 2000).

% Polygram Holding, Inc.v.FTC, 416 F.3d 29 (D.C. Cir. 2005).
% |d. at 33.

0 |d. at 38.

"L On October 7, 2008, the FTC published a Notice of Proposed Rulemaking detailing
proposed rule revisions aiiting public comment.See73 Fed. Reg. 58832. On
January 13, 2009, the FTC published interimlfrnées, which governed all proceedings
commenced after that dajgee74 Fed. Reg. 1804. On May 1, 2009, the Commission
published final rules, adopiy the interim rules subjetd a few revisionsSee74 Fed.

Reg. 20205. The final rules govern all pratiegs initiated on or after May 1, 2009ee
id.
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investigation process. | am hopeful that theserms will silence some of the critics that
| have mentioned today and, perhaps, tiegpCommission’s decisions earn the deference
that they should receive.

The first set of reforms relates to tmg. Whole Foods’ complaint that our
procedures provided them with too speedg tfial notwithstanding, the most frequent
complaint that | have heard over the yaarthat our investigation and adjudicatory
processes take way too long. In merger ¢gsasies frequently argue that drawn out
proceedings will cause them to abandon tratimag before the antitrust merits can be
adjudicated. | call this a “pocket veto” besauas | explained in conjunction with our
failure to conclude our investigation in teedocare/Galilmatter, when we sit on an
investigation for too log, it has the practical eftt of killing the deaf?® Along the same
lines, | believe that the protracted natafe@ur Part 3 adjudicatory proceedings has
contributed to the reluctance of some federakisoto grant prelimiary injunctive relief

in merger cases brought under 8attl3(b) of the FTC ActMoreover, protracted Part 3

2 |n Endocare/Galil, Endocare abandonedniesger with Galil Medical as a result of a
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proceedings do not necessarily result in decisibasare more just or fair, and instead
may result in substantially increased litigatcosts for the Commission and respondents
whose transactions or practices are challefged.

In the Part 3 adjudicatory contete most significant changes we recently
implemented accelerate the hearing and iragighter deadlines on the ALJ and the
Commission to issue their decss. We now require, for exaneplthat a hearing be held
five months from the date of the complaim cases in which the Commission is also
seeking preliminary injunctive relief in fexdg court, and eight months in all other
cases? We have also required that an Akdue an initial decision issue within 70 days
of the post-trial briefs that the Commissiodecision issue within 108ays of the initial
decision for cases in which the agency seeks preliminary relief under Section 13(b) of the

FTC Act/® and within six months of theitial decision in all other casé$.

3 Indeed, some federal courts have dertrated that these matters can be handled
quickly. For example, itUnited States v.Oracle Corp 331 F. Supp. 2d 1098 (N.D. Cal.
2004), a complex merger trial in 2004, Jullgalker issued his opion approximately
seven months after the complaint was fil@the disparity between that timeframe and
the administrative litigation timeframe (whigas much longer) existed despite the fact
that federal district court d&ets are much more substahtlaan the dockets handled by
the Commission and its ALJs.

™ The rules also authorize the Commissiodetay the hearing date or extend the length
of the hearing for good cause.

> Briefing is to be completed within 45 daysthe issuance of the initial decision, and
the Commission is to issue its final deaiswithin 45 days of the oral argument.

’® Briefing is to be completed within 67 ytaof the initial decision, and the Commission
is to issue its final decisionithin 100 days of the or@rgument. There are other
changes aimed at expediting the processealk including (1) earlier deadlines for
answers, the initial meet-and-confer session the initial scheduling conference in
order to facilitate earlier commeement of discovery; (2)raquirement that the ALJ to
issue a standard protective order designeantid tlelays and ensure that privileged or
confidential information is treated consistentlyall Part 3 case$3) a requirement that
the Commission issue decisions on all preingedispositive motions within 45 days.

25



| am hopeful that our Part 2 reforms will also result in more expeditious work on
the Commission’s end. Lengthy investigatiguesticularly when combined with “one-
way” discovery conducted by the staff, candm®rmously burdensome and expensive for
companies. Moreover, a prolonged investign can sometimes injure a respondent’s
reputation in the marketplace,evif later cleared by the agcy. To that end, | have
urged the Commission to consider impknting deadlines on the duration of
investigations. At minimum, the Commisgeineeds to receive reports from staff at
specific intervals so that it can decide wiegtadditional investigation is warranted.
Moreover, in those cases where Commissioff B&ieve that a protracted investigation
is attributable to the parties’ conduittcan remedy that problem by, for example,
refusing to grant extension$ time, enforcing compliaze with compulsory proced5pr
at a minimum, staff can advisiee Commission specifically vahthe parties are doing to

stall the investigation.

26



Among other things, our Part 3 rule changesk to improve the discovery process and

27



parties are not asked to respond to alldgsory or concern until the eve of a
Commission vote when a Commigser is finally able to raeshis/her concerns. We can
take steps to prevent those occurrences.

Along the same lines, | am hopeful thia¢ Commission will make the use of
compulsory process mandatory at the beginoingvery formal investigation. In some

cases, Commission staff use voluntary reques
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wrong. This is all to say that the FTC is Hgndsulated from the legislative or political

process or judicial review — ratheve are subject to all three.
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