
 

 
 
 

    Federal Trade Commission 
 
 

 
 

Thoughts on the Withdrawal of the DOJ Section 2 Report 
 

Remarks of J. Thomas Rosch* 
Commissioner, Federal Trade Commission 

 
before the 

 
IBA/ABA Conference on Antitrust in a Global Economy 

New York, NY 
 

June 25, 2009 
 
Thank you for the opportunity to present some introductory remarks on single-firm 

conduct enforcement in the United States.  This is an area of significant interest on both sides of 

the Atlantic.  In just the last few years, we have witnessed three Supreme Court decisions 

interpreting Section 2 of the Sherman Act,1 the issuance and then the withdrawal of the 

Department of Justice’s Report on single-firm conduct,2 the European Commission’s record fine 

against Intel for abuse of dominance, debate within the Courts of Appeals about how to handle 

                                                 
* The views stated here are my own and do not necessarily reflect the views of the Commission 
or other Commissioners.  I am grateful to my attorney advisor, Darren Tucker, for his invaluable 
assistance in preparing this paper. 

1 Pac. Bell Tel. Co. v. linkLine Commc’ns, Inc., 129 S. Ct. 1109 (2009); Weyerhaeuser Co. v. 
Ross-Simmons Hardware Lumber, 127 S. Ct. 1069 (2007); Verizon Commc’ns Inc. v. Law 
Offices of Curtis V. Trinko, LLP, 540 U.S. 398 (2004). 

2 U.S. Dep’t of Justice, Competition and Monopoly: Single-Firm Conduct Under Section 2 of the 
Sherman Act (2008) [hereinafter Report]. 
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certain types of exclusionary conduct claims,3 and several FTC Section 2 enforcement actions, 

particularly in the standard-setting context.4 

I’m going to spend most of my time discussing the DOJ’s single-firm conduct Report.  

First, I will provide some background regarding the Report and explain why, despite its 

withdrawal, I think the Report is still relevant.  Second, I will describe my principal objections to 

the Report.  Third, I will offer some ruminations on the future of Section 2 enforcement.  And 

finally, I will discuss some procedural differences between Section 2 and Article 82 that are 

often overlooked. 

I. 

Let me begin with some background on the DOJ’s Report.  From June 2006 to May 2007, 

the DOJ and FTC held a series of joint hearings to explore the antitrust treatment of single-firm 

conduct.  The agencies’ goal was “to explore how best to identify anticompetitive exclusionary 

conduct for purposes of antitrust enforcement under Section 2 of the Sherman Act.”5   

On September 8, 2008, the Department of Justice issued a 213-page Report purportedly 

based on the hearings.  Several things stood out about the Report.  First, it included several safe 

harbors for actions by firms with monopoly or near monopoly power, which, by definition, are 

the firms covered by Section 2.  Second, the Report advocated standards under which conduct 

would only violate Section 2 if the anticompetitive effects disproportionately outweighed the 

                                                 
3 See Cascade Health Solutions v. PeaceHealth, 515 F.3d 883 (9th Cir. 2008) (rejecting standard 
for evaluating bundled discounts applied in LePage’s Inc. v. 3M, 324 F.3d 141, 162 (3d Cir. 
2003) (en banc)). 

4 See Section III, infra. 

5 Consumer Benefits and Harms: How Best to Distinguish Aggressive, Pro-Consumer 
Competition from Business Conduct To Attain or Maintain a Monopoly, 71 Fed. Reg. 17872 
(Apr. 7, 2006). 
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potential procompetitive benefits.  And third, the Report expressed great concern with harm 

caused by over-enforcement of Section 2, which is often called Type I error.   

The FTC declined to join the Antitrust Division’s Report.  Three of the four FTC 

Commissioners, including myself, issued a statement that criticized the Report as a “blueprint for 

radically weakened enforcement of Section 2 of the Sherman Act.”6  We explained that under the 

Report firms with monopoly power or near monopoly power would be able to engage in a variety 

of exclusionary practices “with impunity, regardless of potential foreclosure effects and impact 

on consumers.”7 

The Report was effective for only eight months.  On May 11, 2009, the new Assistant 

Attorney General for Antitrust Christine Varney withdrew it, declaring that it “no longer 

represents the policy of the Department of Justice with regard to antitrust enforcement under 

Section 2 of the Sherman Act.”8  She took particular exception to what she characterized as “an 

excessive concern with the risks of over-deterrence and a resulting preference for an overly 

lenient approach to enforcement.”9  The withdrawal of the Report resulted in front-page 

                                                 
6 Statement of Commissioners Harbour, Leibowitz and Rosch on the Issuance of the Section 2 
Report by the Department of Justice 1 (Sept. 8, 2008), available at 
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headlines in the New York Times and Washington Post, notwithstanding that the withdrawal had 

been widely expected based on comments made at her confirmation hearing.  Ironically, only 

two days after General Varney withdrew the Report, the European Commission announced a 

record fine under Article 82 against Intel for $1.45 billion.   
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discount attribution test proposed by the AMC for Section 2 bundled discounts12 – which is 

almost certainly the greatest impact of the AMC to date.  All of which is to say that the Report 

may be withdrawn but it – and the debate over the proper framework or frameworks for Section 

2 cases – is not dead.  The ongoing debate on the proper scope of Section 2 is alive and is likely 

only to be invigorated following General Varney’s action last month. 

II. 

 I will next explain my objections to the DOJ’s Report.   

 The first and most serious problem with the Report was that it was too ambitious.  The 

Report itself acknowledged that “it has proven particularly difficult to develop substantive 

consensus on the appropriate standards for evaluating single-firm conduct.”13  Yet the Report not 

only purported to summarize the case law, but went on to assert what the law should be.  The 

Report did that by, among other things, articulating new standards to be applied to specific types 

of conduct.  In doing so, the Report significantly overstated the level of consensus regarding the 

ed the level of cnducYardanalyzsingle-firm conduct.”

consion 2 is a
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Supreme Court holdings and dicta in terms of their precedential value.  A balanced report, such 

as that, would have made a substantial contribution to Section 2 development. 

 My second criticism is that the Report unnecessarily circumscribed the agencies’ 

prosecutorial discretion by setting forth a variety of bright-line safe harbors that had little, if any, 

basis in Supreme Court precedent.14  Those safe harbors were highlighted in boxes throughout 
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To be sure, there can be a useful role for safe harbors and bright-line tests in antitrust 

enforcement.  They can help create certainty for businesses and reduce litigation costs.  But, as 

the Supreme Court has recognized, these tests are only appropriate in limited circumstances such 

as predatory pricing and predatory bidding claims, where the Court was concerned about the 

threat to consumer welfare from challenges to low prices.18  It is important to bear in mind that 

Section 2 enforcement, by definition, only applies to firms with monopoly or near monopoly 

power, which is a small percentage of U.S. companies.  That arguably makes the need for broad 

safe harbors and rules of per se legality in order to avoid over-enforcement less necessary than in 

some other areas of antitrust law.   

 My third criticism is that the Report downplayed the risk of under-enforcement (Type II 

error), while emphasizing the risks of over-enforcement (Type I error).  The Report’s 

introduction did pay lip service to the harm from under-enforcement of Section 2.  For example, 

the Report acknowledged that failure to condemn violations of Section 2 might not only shield 

the individual firm’s exclusionary conduct, but also might “empower other dominant firms to 

adopt the same strategy.”19  While the Report espoused the view that markets are self-correcting, 

it admitted that this process “may take substantial time” during which consumers may be harmed 

and the dominant firm may develop new exclusionary practices to prolong its market 

                                                 
18 Brooke Group Ltd. V. Brown & Williamson Tobacco Corp., 509 U.S. 209, 222, 224 (1993); 
Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., 127 S. Ct. 1069 (2007). 

19 Report at 14; see also id. at 16 (“As with false positives, the cost of false negatives includes 
not just the failure to condemn a particular defendant’s anticompetitive conduct but also the loss 
to competition and consumers inflicted by other firms’ anticompetitive conduct that is not 
deterred.”). 
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dominance.20  Finally, the Report acknowledged the difficulty for courts to restore competition 

once it has been lost.21   
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balanced witness panels.23  The result was that consumer interests were not fairly represented.24  

Even the witnesses testifying on behalf of business interests were not representative of most 

businesses.25  There were few real business witnesses, i.e., persons actually employed by a 

corporation, and nearly all of those were in-house counsel, not actual business people.26  By 
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antitrust defense bar.28  I was also troubled by the Report’s almost complete failure to disclose 

witnesses’ financial interests relating to Section 2 litigation. 

 My fifth concern is that the Report suggested that the Merger Guidelines’ SSNIP test 

(and hence critical loss analysis) is the only appropriate way to define the relevant market in a 

Section 2 case.29  This is problematic for two reasons.  

To begin with, application of the hypothetical monopolist test is fraught with peril in a 

monopoly maintenance case because the use of prevailing prices, as required by the test, can lead 

to defining overly broad markets.  This is known as the Cellophane Fallacy.30  To be sure, 

economists have proposed a variety of ways to account for this problem – such as estimating 

prevailing prices in the absence of monopoly power – but these techniques are “quite difficult” to 

apply in practice, as the Report itself acknowledged.31 

  Additionally, Sherman Act caselaw is clear that direct evidence – including evidence 

from the mouth of the defendant – may be used to define the relevant market.  For example, the 

Sixth Circuit in Conwood Co. v. United States Tobacco Co. said that “[w]hether a company has 

monopoly or market power ‘may be proven directly by evidence of the control of prices or the 

                                                 
28 39 of the 138 panel witnesses (28%) were from defense firms.  (There is some double counting 
with the figures in the prior footnote for lawyers holding simultaneous positions in law firms and 
academia.)  There was only one witness from a plaintiffs’ firm (Haglund Kelley in Portland), 
who was cited only twice in the Report. 

29 Report at 27 (“Despite its limitations in the Section 2 context, there exists no clear and widely 
accepted alternative to the hypothetical monopolist methodology for defining relevant markets.” 
(citing three economists)). 

30 See United States v. E. I. du Pont de Nemours & Co., 351 U.S. 377 (19a12 80.0
.0001 Tc
-r   6xher a company has 
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exclusion of competition.’”32  The Report acknowledged these cases but relegated the use of 

direct evidence to a kind of gatekeeping function.33  Likewise, the “practical indicia” for defining 

markets described in Brown Shoe,34 which have been applied in Section 2 cases,35 were never 

even mentioned, much less discussed.   

My sixth concern with the Report is that each type of exclusionary conduct was 

considered on a standalone basis.  The Report adopted specific tests for certain types of 

exclusionary conduct, such as predatory pricing, loyalty discounts, price bundling, tying, refusals 

                                                 
32 290 F.3d 768, 783 n.2 (6th Cir. 2002) (quoting Tops Mkts., Inc. v. Quality Mkts., Inc., 142 F.3d 
90, 97-98 (2d Cir. 1998)); see also Am. Tobacco Co. v. United States, 328 U.S. 781, 789 (1946) 
(exclusion of competitors supported jury’s monopolization finding); Broadcom Corp. v. 
Qualcomm Inc., 501 F.3d 297, 307 (3d Cir. 2007) (“The existence of monopoly power may be 
proven through direct evidence of supracompetitive prices and restricted output.”); Spirit Airlines 
v. Northwest Airlines, 431 F.3d 917, 950-51 (6th Cir. 2005) (reversing summary judgment for 
defendant because evidence of output reduction and price increases following plaintiff’s exit 
from the market could show monopoly power); PepsiCo, Inc. v. Coca-Cola Co., 315 F.3d 101, 
107-08 (2d Cir. 2002) (per curiam); United States v. Microsoft Corp., 253 F.3d 34, 51 (D.C. Cir. 
2001) (“the existence of monopoly power is clear” where a firm can profitably raise prices 
substantially above the competitive level); Re/Max Int’l v. Realty One, 173 F.3d 995, 1018-19 
(6th Cir. 1999) (“[A]n antitrust plaintiff is not required to rely on indirect evidence of a 
defendant’s monopoly power, such as high market share within a defined market, when there is 
direct evidence that the defendant has actually set prices or excluded competition.”); Image 
Technical Servs. v. Eastman Kodak Co., 125 F.3d 1195, 1202 (9th Cir. 1997) (“Market power 
can be proven by either direct or circumstantial evidence.”).  

33 Report at 30 (“In some circumstances, an inability to find any anticompetitive effects may 
serve as a useful screen, enabling courts or enforcement officials to conclude quickly that a 
section 2 violation is implausible.”).  

34 Brown Shoe Co. v. United States, 370 U.S. 294 325 (1962) (holding that the boundaries of a 
product market can be “determined by examining such practical indicia such as industry or 
public recognition of the []market as a separate economic entity, the product’s peculiar 
characteristics and uses, unique production facilities, distinct customers, distinct prices, 
sensitivity to price changes, and specialized vendors”). 

35 See, e.g., United States v. Grinnell Corp., 384 U.S. 563, 572 (1966); Newcal Indus. v. Ikon 
Office Solution, 513 F.3d 1038, 1045 (9th Cir. 2008); HDC Medical, Inc. v. Minntech Corp., 474 
F.3d 547 (8th Cir. 2007); Geneva Pharms. Tech. Corp. v. Barr Labs. Inc., 386 F.3d 485, 496 (2d 
Cir. 2004). 
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to deal with rivals, and exclusive dealing.  I think there is some merit to doing this, because I do 

not subscribe to any of the “one-size-fits-all” tests that others have proposed.   

The Report, however, did not identify the analysis to be applied when confronted with 

allegations of multiple forms of exclusionary conduct.  Are we to examine each practice 

separately under the specific test described in the Report?  Not clear.  Are we to apply the 

disproportionality test to some or all of the conduct?  Not clear.  Are we to apply some type of 

“monopoly broth” test (which, by the way, is never discussed in the Report).36  Also not clear.  

This is a significant shortcoming, given that, in my experience, rarely does a Section 2 plaintiff 

allege just a single form of misconduct. 

 My seventh concern is that there was little discussion regarding how evidence of intent 

might be taken into account in Section 2 cases.  This shortcoming was particularly curious given 

that attempted monopolization is a specific intent offense.37  One would think that evidence as to 

which conduct was intended by the defendant to result in anticompetitive consequences would be 

                                                 
36 Some courts have suggested that a group of acts may constitute a violation of Section 2, even 
if no single act is found to be an act of monopolization. See, e.g., Continental Ore Co. v. Union 
Carbide & Carbon Corp., 370 U.S. 690, 699 (1962) (Sherman Act plaintiffs “should be given 
the full benefit of their proof without tightly compartmentalizing the various factual components 
and wiping the slate clean after scrutiny of each”); LePage’s Inc. v. 3M, 324 F.3d 141, 162 (3d 
Cir. 2003) (en banc) (“The relevant inquiry is the anticompetitive effect of 3M’s exclusionary 
practices considered together.”); City of Anaheim v. S. Cal. Edison Co., 955 F.2d 1373, 1376 (9th 
Cir. 1992) (“[I]t would not be proper to focus on specific individual acts of an accused 
monopolist while refusing to consider their overall combined effect.”); City of Groton v. 
Connecticut Light & Power Co., 662 F.2d 921 (2d Cir. 1981) (“The proper inquiry is whether, 
qualitatively, there is a ‘synergistic effect’”); City of Mishawaka v. Am. Elec. Power Co., 616 
F.2d 976, 986 (7th Cir. 1980) (characterizing a mix of exclusionary conduct as a “monopoly 
broth”); Tele Atlas N.V. v. Navteq Corp., 2008-2 Trade Cas. (CCH) ¶ 76,417 (N.D. Cal. Nov. 13, 
2008) (“To appreciate the effect of otherwise lawful acts, the jury must consider the acts’ 
aggregate effect.”). 

37 Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456 (1993) (a showing of attempted 
monopolization required “a specific intent to monopolize”).  Conspiracy to monopolize also 
requires a showing of specific intent.  See United States v. Yellow Cab Co., 332 U.S. 218, 225 
(1947); Am. Tobacco Co. v. United States, 328 U.S. 781, 809 (1946). 
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highly probative, as some courts have suggested.38  There was silence on the role of intent 

evidence in a monopoly maintenance case, other than a passing suggestion that it be disregarded 

in its entirety.39  As for attempted monopolization, the Report’s only (rather obvious) suggestion 

was that proper intent evidence should demonstrate “a specific intent to destroy competition or 

build monopoly”40 but not “an intent to compete vigorously.”41   

 My eighth and – I’m sure you’ll be relieved – final criticism is the Report’s frequent 

citation to Section 1 cases as though they were Section 2 cases.  Historically, exclusive dealing, 

tying, bundled discounts, and other vertical non-price restraints were challenged under Section 1 

of the Sherman Act or Section 3 of the Clayton Act.  Rarely were they challenged under Section 

2.  Yet over the last decade, courts have sustained challenges to vertical restraints under Section 

2 while dismissing the same claims under Section 1 or Section 3,42 as claims based on Section 1 

                                                 
38 See, e.g., Chicago Bd. of Trade v. United States, 246 U.S. 213, 238 (1918) (“[K]nowledge of 
intent may help the court to interpret facts and to predict consequences.”); e.g.
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or Section 3 became much more difficult for plaintiffs to sustain after the Leegin, Kahn, Sharp 

Electronics, Monsanto, Jefferson Parish, and Sylvania decisions.43   

Let me give you an example of how this plays out in practice.  In the Microsoft case, the 

district court dismissed the Section 1 exclusive dealing claim because Microsoft had not 

“completely excluded Netscape.”44  But the district court, and ultimately the D.C. Circuit, found 

that the same agreements supported liability under Section 2 even though the foreclosure was 

less than the 40-50% share usually required to establish a Section 1 violation.45  Similarly, the 

D.C. Circuit found that some of Microsoft’s efforts to integrate its browser violated Section 2 as 

an illegal tie.  Yet the court reversed the district court’s finding of liability under Section 1 and 

remanded for a rule of reason analysis.   

Put simply, the standards applied to vertical restraint claims under Section 2 are different 

from those applied in claims based only on Section 1 or Section 3.  Yet the Report – and 

sometimes the commentators and witnesses – referenced Section 1 and Section 3 cases as though 

they were Section 2 cases.  This had the effect of misstating the law in a way that suggested that 

courts have blessed vertical restraints practiced by monopolists.  This is yet another way that the 

Report improperly sought to raise the bar to challenging conduct that might be illegal if practiced 

by a firm with monopoly or near-monopoly power. 

                                                 
43 Leegin Creative Leather Products, Inc. v. PSKS, Inc. 127 S. Ct. 2705 (2007); State Oil v. 
Khan, 522 U.S. 3 (1997); Business Elects. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 724 
(1988); Monsanto Co v. Spray-Rite Serv. Corp., 465 U.S. 752, 761 (1984); Jefferson Parish 
Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2 (1984); Continental T.V., Inc. v. GTE Sylvania Inc., 433 
U.S. 36 (1977). 

44 United States v. Microsoft Corp
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III. 

  So where does that leave the state of Section 2 enforcement?  Of course, I cannot 
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 In addition, the agency has used its Section 5 authority to challenge unilateral conduct.  

In the Valassis case, a leading producer of newspaper inserts made public statements in an 

analyst conference call that amounted to an invitation to collude to raise prices and allocate 

customers.  The case was resolved with a consent order.49  In the N-Data case, we challenged a 

patent holder’s breach of a predecessor’s commitment to a standard setting organization to 

license certain Ethernet-related patents on defined royalty terms after the industry became 

committed to a standard incorporating the intellectual property.  The FTC’s claim was resolved 

through a consent order.50 

IV. 

 Next, I’d like to talk briefly about two important procedural differences between Section 

2 enforcement and Article 82 enforcement that are often lost in discussions about these two 

statutes.  The first difference involves how these statutes apply to merger control.  In the United 

States, the antitrust agencies can challenge a transaction both prospectively and retrospectively 

under Section 7 of the Clayton Act.  For example in United States v. E.I. du Pont de Nemours & 

Co., the Department of Justice successfully challenged the acquisition of General Motors stock 

by DuPont approximately thirty years after the acquisition.51  Although it is extremely unlikely 

that the U.S. agencies would attempt to challenge such an old transaction today, the agencies 

                                                 
49
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regularly review consummated mergers for potential harm and have challenged a number of 

them in recent years.  

 By contrast, the EC Merger Regulation operates prospectively only.  The EC has only 

one chance to review a transaction and cannot seek to unwind a transaction once it has been 

consummated.  Nevertheless, Article 82 can play a “backstop” to the EC Merger Regulation and 

be used to challenge anticompetitive transactions ex post. 

 Indeed, a recent development in EC merger review is the view that Article 82 can serve 

as an effective deterrent to post-merger anticompetitive behavior.  In the GE/Honeywell case, the 

Court of First Instance stated that “the Commission must, in principle, take into account the 

potentially unlawful, and thus sanctionable, nature of certain conduct as a factor which might 

diminish, or even eliminate, incentives for an undertaking to engage in particular conduct.”52  

The court pointed to Article 82 in particular as a potential deterrent to companies behaving anti-

competitively post-merger.  The EC recently incorporated these principles into its guidelines for 

non-horizontal mergers.53  The U.S. agencies do not follow this approach for several reasons 

including the ability to apply Section 7, which has a lower standard of proof, retrospectively. 

                                                 
52 Case T-210/01, General Elec. v. Commission
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More specifically, if a merger results in increased prices, the merged entity may be liable 

under Article 82(a), which prohibits exploitative practices, including excessive prices.54  Under 

this section, the EC (and the Community) can challenge “excessive pricing,” which the courts 

have defined as a price having “no reasonable relation to the economic value of the product 

supplied.”55  This is, of course, a significant divergence from Section 2 of the Sherman Act, 

which does not condemn high prices.  Challenges to “excessive prices” under Article 82 have 

been rare and successful challenges rarer still.  Moreover, it appears that the Commission has 

sought only price controls as relief.56  In theory, though, the full range of remedies under Section 

82 would be available for excessive prices. 

 Additionally, a consummated merger could in theory be indirectly challenged under 

Article 82 if the merged company abused its market power.  In this respect Article 82 and 

Section 2 function similarly, although the requirement to show monopoly power in the United 

States means that only a small percentage of mergers could effectively be challenged in this 

manner.  As I previously mentioned, the more common approach in the United States is to 

challenge consummated mergers under Section 7 of the Clayton Act, which the antitrust agencies 

can enforce at any time.   

A second important procedural difference between Section 2 enforcement and Article 82 

enforcement is that the EC, unlike the U.S. agencies, is administrative in nature.  That means that 

                                                 
54 Article 82(a) of the European Commission Treaty (one type of abuse of dominance is “directly 
or indirectly imposing unfair purchase or selling prices or other unfair trading conditions”). 

55 Case 27/76, United Brands v. Commission, 1978 E.C.R. 207 ¶ 250.  To determine whether 
prices are excessive, courts consider the product’s costs of production, prices of comparable 
products in the same and other markets, and profit margins of other products sold by the 
company.  See id. ¶¶ 301-303; Napp Pharms. v. Director General of Fair Trading, [2002] Comp 
AR 13: European Commercial Cases 177. 

56 See, e.g., United Brands v. Commission, 1978 E.C.R. 207. 
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a Commission decision to close an Article 82 investigation can be challenged by certain third 

parties, including consumer associations, third parties directly affected by the Commission’s 

action, persons that actively participated in the Commission’s investigation, and member states.57  

As a result, the Commission may be nudged into enforcement actions in marginal cases.  There is 

nothing like that here, and that is arguably a powerful argument why over-enforcement is more 

of a concern than under-enforcement in the United States than it is in Europe. 

V. 

In sum, the withdrawal of the DOJ’s unilateral conduct report was a welcome 

development: while the Report’s demise may not have any direct effect on the FTC, the 

agencies’ approaches toward Section 2 enforcement now appear to be in closer alignment than 

they have been in some time.  And while important substantive and procedural differences 

remain, the withdrawal of the Report may also bring the U.S. agencies and the European 

Commission in closer alignment on unilateral conduct issues. 

 Thank you for your time and attention. 

                                                 
57 S 5TS. agenciesn6n’s actilAorceme-rm
.S8 is r2t99“Aanynatduralforlegral persot may.y.y.yinesttuted proceudines gainess a decision of aregulgationfor n 
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