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2 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911).

3 Leegin Creative Leather Products, Inc. v. PSKS, Inc., dba Kay’s Kloset. . . Kay’s
Shoes, Dkt. No. 06-480 (Sup. Ct. Oct. 5, 2006), cert. granted Dec. 7, 2006.

4 AAI Symposium, Combining Horizontal and Vertical Analysis in Antitrust:
Implications of the Work of Robert L. Steiner (June 21, 2004), described at
http://www.antitrustinstitute.org/recent2/305.cfm
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about the harms that might be caused by vertical restraints, rather than to any
actual knowledge about putative benefits of vertical restraints.

1. WHY VERTICAL ENFORCEMENT MATTERS

Before | go any further, let me be as explicit as possible about the
underlying premise of my comments: vertical enforcement is important,
especially to consumers. Most consumer goods are purchased from someone
other than the manufacturer. Each item purchased by a consumer may have
passed through the hands of several middlemen in the chain of distribution.
At each step in the distribution chain, the imposition of vertical restraints
may constrain or condition the nature and effectiveness of the competition
that occurs. Each time competitive opportunities are lost in the distribution
system, consumers may be asked to pay more for the goods and services they
purchase — without receiving any perceived, or desired, added benefit.’

The potential for lost competitive opportunities is one of the enduring
features of vertical restraints that make them perennial topics of interest to
antitrust lawyers in general, and to myself in particular. As a Commissioner
of the Federal Trade Commission (“FTC or “Commission”), | have sought to
promote the continuing relevance of vertical enforcement, at both the federal
and state levels. | intend to champion vertical enforcement throughout the
remainder of my term.

> It is interesting to note that Congress repealed our “fair trade laws” based, in part,
on findings that legally-sanctioned resale price maintenance resulted in an 18-20% increase in the
prices of fair traded goods and that business failures in fair trade states were 55% higher than in
non-fair trade states. SENATE COMM. ON THE JUDICIARY, ACT TO REPEAL ENABLING
LEGISLATION FOR FAIR TRADE LAws, S. REp. No. 94-466, 94™ Cong., 1% Sess. (1975) at 3
(repealing the Miller-Tydings Resale Price Maintenance Act, Act of Aug. 17, 1937, Pub. L. 314,
ch. 690, Title 111, 50 Stat. 693, 15 U.S.C. § 1, and the McGuire-Keogh Fair Trade Enabling Act,
Act of July 14, 1952, Pub. L. 543, ch. 745, 66 Stat. 631, 15 U.S.C. § 45). It is difficult to believe
that all of these adverse consequences can be attributed solely to the compulsory nature of that
form of resale price maintenance in so-called “non-signor” states.
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receive — the pricing alternatives that retail competition can deliver, rather
than just the manufacturer’s “suggested retail price.” Consumers deserve the
results of competitive markets; they should not be left to the mercies of a
manufacturer’s prescience or the misplaced incentives of retailers.'* Simply
stated, consumers want to buy the most desirable products at the lowest
prices.'

The competitive health and well-being of our domestic channels of
distribution is of singular importance to Americans as workers as well as
consumers. The proportion of workers engaged in the wholesale and retail
segments of this country’s economy, in relation to manufacturing, has been
steadily increasing for many years.™ In November 2006 there were over 21

freedom to shop among alternative sources of supply has been curtailed by mergers, . . . ‘that no
monopoly is permanent’ may be true, but not fully responsive to their concerns.”), available at
http://www.acton.org/publicat/m_and_m/1998 mar/elzinga.html.

9

Neil W. Averitt & Robert H. Lande, Consumer Sovereignty: A Unified Theory of
Antitrust and Consumer Protection Law, 65 ANTITRUST L. J. 713, 719 (1997). Of course,
sometimes the manufacturer’s preferred price is the competitive price.

10 See, e.g., Sharon Oster, The FTC vs. Levi Strauss: An Analysis of the Economic

Issues, in IMPACT EVALUATIONS OF FEDERAL TRADE COMMISSION VERTICAL RESTRAINT CASES
48 (Ronald N. Lafferty et al. eds., 1984) (finding that imperfect information on the part of a
clothing manufacturer led it to continue using resale price maintenance longer than was optimal).

1 See Warren S. Grimes, Spiff, Polish and Consumer Demand Quality: Vertical

Price Restraints Revisited, 80 CAL. L. REv. 815, 834-36 (1992) (resale price maintenance can
provide larger dealer margins, which in turn, create an incentive for a merchant to “push”
consumers towards particular brands of product, even when those brands might be inferior to
competing brands within the same price range).

12 See Toys “R” Us, Inc. v. Fed. Trade Com’n, 221 F.3d 928 (7" Cir. 2000)
(dominant retailer used its purchasing power to coerce toy manufacturers into agreements
limiting availability of particularly desirable toys to low-priced warehouse clubs).

13 See Walter Oi, The Indirect Effect of Technology on Retail Trade, in THE IMPACT

OF TECHNOLOGICAL CHANGE ON EMPLOYMENT AND EcoNnoMIC GROWTH (R. M. Cyert & D. C.
Mowery eds., 1988).
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million people employed in domestic retail or wholesale trades** — and Wal-
Mart, with over 1.8 million employees and 2006 annual sales in excess of
$312 billion, is the world’s largest corporation.*®

For these reasons, | believe consumers will be better off when the

antitrust laws are effectively enforced against vertical restraints of trade that
might artificially foreclose legitimate consumer options.*®

I11. VARIABILITY OF FOCUS AND OUTCOME

Product distribution is a continually evolving area of antitrust policy
and legal doctrine. Tensions frequently arise because channel participants,
with their inherently different views of the market, have differing
expectations of what types of competition best serve their economic self-
interests. Federal and state enforcers, courts and legislatures must take these
differing perspectives into account whenever they deal with distribution
issues and participants. At various times, any of these policymakers may
make decisions that favor certain channel participants and not others. For
example, legislatures have been known to attempt to tip the scales in favor of

14 Bureau of Labor Statistics, EsTaBLISHMENT DATA for November 2006, available

at ftp://ftp.bls.gov/pub/suppl/empsit.ceseeb3.txt.

15

Wal-Mart Stores, Inc., 2006 Annual Report, available at
http://media.corporate-ir.net/media_files/irol/11/112761/2006_annual_report.pdf

16 E.g., Grimes, supra note 11, at 853 (“Vertical restraints are frequently harmful to

competition.”). But see Elzinga, supra note 8, at 86 (“Most of the history of antitrust against
vertical arrangements . . . has had no connection to promoting competition. Thus, consumers
have seen little benefit from this kind of antitrust effort and often have been harmed.”).
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or actions that it may wish the manufacturer (or other distribution
intermediary) to undertake for its benefit.

Consumers, for their part, generally want to maximize goods and
services obtained, spend the fewest possible dollars, and buy from the most
conveniently situated sources. Modern technology and high-speed
communications and transportation systems have materially altered
consumers’ purchasing calculus. Fixed-location distribution outlets simply
are no longer necessary for the distribution of many consumer products, as
evidenced by the explosive growth of electronic commerce. In response,
however, manufacturers and their bricks-and-mortar distributors may find
certain vertical restraints even more attractive — for example, to counter the
potential impact of widespread comparison shopping via the Internet.

B. Federal vs. State: A Vision of Complementary Roles

Federal enforcers appear to be comparatively less enthusiastic about
challenging vertical restraints of trade than are state enforcers. Part of this
difference lies in the different remedies available to each. Consumers are, in
my view, better off when both state and federal enforcers act to eliminate
unwarranted vertical restraints of trade.

The appended cases show that the states have tended in recent years to
pursue cases involving the possibility of significant monetary recoveries for
individual and governmental consumers. This is no accident. An important
provision of the Hart-Scott-Rotrfs iprovision ofecessary u000 TD,n0.0rTj42.4.2400 0.00Q

19 Act of Sept. 30, 1976, Pub. L. 94-435, Title IIl, 8 301, 90 Stat. 1394, 15 U.S.C.
§ 15c.
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As early as the 1970s, state attorneys general had been asserting
consumer claims in antitrust litigation.*® Many state attorneys general had
gained significant experience in federal treble damage litigation by pursuing
proprietary damage claims in various multidistrict litigations.* It was not,
however, until the parens patriae provision was enacted that this type of
litigation became a truly viable option for most state enforcers. The
provision supplemented the state attorneys’ general existing authority to sue
for treble damages suffered by states and their political subdivisions,
sometimes without resort to class action litigation.”* By enabling the states to
recover significant monetary relief for consumers, the parens patriae
provision encouraged states to pursue antitrust violations.?

The resulting increase in state enforcement activity has included a
number of civil treble damage litigations involving vertical restraints,
brought on behalf of both individual and governmental consumers. Building
on their existing foundation of consumer and treble damage experiences, the
states have developed and honed their skills in damages litigation. Itis,
therefore, not surprising to find that states are more aggressive in pursuing
vertical restraint cases than are their federal counterparts. And while all
differences between federal and state vertical enforcement cannot be
explained by the availability of remedies, the states’ ability to use parens

20 See California v. Frito-Lay, Inc., 474 F.2d 774 (9" Cir. 1973).

2 See, e.g., New Jersey v. Chas. Pfizer & Co., Inc., 1973-1 Trade Cas. (CCH)
174,343 (S.D.N.Y. 1973).

2 See Florida ex rel. Shevin v. Exxon Corp., 526 F.2d 266 (5" Cir. 1976); In re
Chicken Antitrust Lit., CA No. C74-2454A (N.D. Ga. 1974) (Massachusetts) and C75-362A
(N.D. Ga. 1977) (New Jersey); Nash Co. Bd. Of Education v. Biltmore Co., 640 F.2d 484 (4"
Cir. 1981) (North Carolina).

2 The virtually simultaneous approval of $30 million ($10 million per year for three

years) in Law Enforcement Assistance Administration grants for state antitrust enforcement
provided an additional incentive for states to take a more active role in the enforcement of the
antitrust laws. Pub. L. 94-503, § 116, 90 Stat. 2415 (1976); see also NAT’L ASS’N OF
ATTORNEYS GENERAL, ANTITRUST REPORT (Oct. 1976), at 6.
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patriae authority to extract monetary relief arguably makes it comparatively
more efficient to allocate greater antitrust enforcement to the states.*

In contrast, federal authorities have tended to focus their vertical efforts
on cases where injunctive relief was needed or where the law might be
clarified, as opposed to cases seeking monetary remedies. Therefore, while
they may have less experience than the states when it comes to damage
litigation, federal enforcers have greater experience in the areas of economic
analysis, injunctive remedies, and litigation of the be

2 See Stephen Calkins, Perspective on State and Federal Antitrust Enforcement, 53
DukE L.J. 673, 679-684 (2003) (finding that states possess three comparative advantages in
antitrust enforcement: familiarity with local markets; familiarity with and representation of state
and local institutions; and ability to compensate parties injured by antitrust violations).
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2 “As to diseases, make a habit of two things — to help, or at least, to do no harm.”
Hippocrates, EriDEMICS, BK. I, Sect. Xl (circa 400 BCE) (emphasis supplied), see
http://www.quotationspage.com/quotes/Hippocrates/.

2 For evidence of this neglect see Michael P. Lynch, Why Economists Are Wrong
to Neglect Retailing and How Steiner’s Theory Provides an Explanation of Important
See also Regularities 2-11 (June 14, 2004) (unpublished manuscript on file with author). See also
William &TOelatrates$2ed0ed’ 00 0:065188d \DiS On006GaANchpolisifgBARGT GEOANREE @.(00dthes 309.1200 TD(.
15, 2004) (unpublished manuscript on file with author) (describing how, despite some giving
early attention to vertical relationships, “economists and poli
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the decisional processes of antitrust enforcement officials, this inattention to
detail seems somewhat counterintuitive.

My purpose is not to advocate a position on, or offer a prediction
regarding, where the economic debate on these issues might lead us. My
purpose is simply to emphasize the extent to which enforcement decisions
may be made in fear of what enforcers do not know instead of based on what
enforcers do know.

Steiner’s work highlights potential shortcomings in the current state of
economic learning, most notably the failure to address the implications of
distribution channel interaction for vertical restraints analysis. Steiner’s
writings provide unique insight on the benefits and harms vertical restraints
may deliver in certain industries. They pose challenging questions that need
to be answered. My fear is that, if economists fail to rise to this challenge
and leave these questions unanswered, the profession may find itself in the
position of advocating an antitrust enforcement policy that, by default,
provides no role for the procompetitive elimination of vertical restraints.

A central tenet of Steiner’s work is his argument that economic
modeling of consumer goods markets frequently neglects basic features of
distribution. This omission, in turn, leads to erroneous conclusions.?

Most economic models of consumer goods markets eliminate retail
activity, in accordance with the simplifying assumption that retail markets are
perfectly competitive. Under that assumption, distribution can be
characterized as an undifferentiated pass-through for manufacturing costs,
competitive conditions, and similar characteristics. One might assume, for
example, that a change in manufacturing cost would be fully reflected in the

29 See, e.g., Robert L. Steiner, Marketing Productivity in Consumer Good Industries
— A Vertical Perspective, 42 J. MARKET. 60, 61-62 (1978) (describing early formulation of
Steiner’s “single stage error”).
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retail price paid by end-users of a consumer good. This view reflects what
Steiner would label as the “single-stage” model.*

But Steiner observes that, in reality, distributors and retailers face
imperfect competition from their counterparts, and therefore often are able to
exercise a degree of market power.®* He also asserts that manufacturers and
retailers engage in “vertical competition,” by competing to perform functions
such as product certification or the provision of product information.*
Steiner posits that firms at successive stages of an industry should be defined
as vertical competitors when they can take sales, margins or market shares
from each other.®* Steiner therefore seeks to replace the prevailing single-
stage model with a “dual-stage” model that accounts for competitive vertical
relationships between manufacturers and retailers in consumer goods
markets.**

Unlike advocates for the Chicago School,® Steiner believes that certain
vertical restraints, particularly non-price distribution restraints, frequently

%0 E.g., id. For a more recent formulation see Robert L. Steiner, A Dual-Stage View
of the Consumer Goods Economy, 35 J. EcoN. Iss. 27 (2001) [hereinafter A Dual-Stage View].

3 See, e.g., Steiner, Vertical Restraints, supra note 27, at 157-58.

3 See Comanor, supra note 26, at 9 (noting, after examining Steiner’s contributions
to antitrust scholarship, that “[t]he essential point here is that providing product information is an
important economic function that demands a substantial return . . . and [that therefore] higher
margins accrue to those providing the information”).

% Steiner, Intrabrand Competition, supra note 27, at 161.
3 E.g., Steiner, A Dual-Stage View, supra note 30.

% The Chicago School has long held the position that vertical restraints generally are
efficient. For some representative statements of this view see ROBERT H. BORK, THE ANTITRUST
PARADOX: A PoLicYy AT WAR WITH ITSELF 288 (revised ed. 1993) (“Analysis shows that every
vertical restraint should be completely lawful”); RICHARD A. POSNER, ANTITRUST LAw 171-89
(2d ed. 2001) (arguing that distribution restraints are generally efficient); Richard A. Posner, The
Next Step in the Antitrust Treatment of Restricted Distribution: Per Se Legality, 48 U. CHI. L.
Rev.6 (1981).
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to confer market power on firms at an adjacent level are inherently suspect”).



257, 269 (2001).
4 See supra note 35.

43 The Type I/Type Il terminology has been borrowed by antitrust scholars from the
behavioral sciences, where it is used to define possible errors in determining whether there is a
relationship between variables in the population from which sample data are drawn. See, e.g.,
ROBERT ROSENTHAL & RALPH L. RosNow, ESSENTIALS OF BEHAVIORAL RESEARCH: METHODS
AND DATA ANALYSIS 38-40 (1991) (describing the basic logic of hypothesis testing and the
associated errors of inference). For an early importation of these concepts into antitrust
scholarship see Alan A. Fisher & Robert H. Lande, Efficiency Considerations in Merger
Enforcement, 71 CALIF. L. Rev. 1582 (1983) (defining, in the context of merger enforcement
policy, Type | error as preventing desirable mergers and Type Il error as permitting undesirable
acquisitions, and noting, inter alia, that the merger laws are far more concerned with avoiding
Type Il errors — that is, with allowing anticompetitive mergers — than with avoiding Type | errors
by preventing desirable ones).

“ See, e.g., William Comanor, Vertical Price Fixing, Vertical Market Restrictions,
and the New Antitrust Policy, 98 HARv. L. Rev. 983 (1985); Warren S. Grimes, Brand
Marketing, Intrabrand Competition, and the Multibrand Retailer: The Antitrust Law of Vertical
Restraints, 64 ANTITRUST TRUS



Post-Chicago Approach, 63 ANTI






regulatory measures that never had to be dealt with by the courts. The notion
that the rule has no continuing utility to antitrust enforcement is misplaced.

“Low prices, we have explained, benefit consumers regardless of how
those prices are set, and so long as they are above predatory levels, they do
not threaten competition. . .. Our interpretation of the Sherman Act also
incorporates the notion that condemnation of practices resulting in lower
prices to consumers is especially costly because cutting prices is the very
essence of competition.”® This quote from Khan is wholly consistent with
retention of the per se rule: Itis difficult to posit an effect of minimum RPM
that does not include higher prices to consumers.>® Petitioners in Leegin
justify such higher prices on the ground that the enhanced profits will
stimulate the provision of “demand-creating services,” enhance interbrand
competition, and benefit consumers. Petition for Certiorari at 15. Increasing
profits via minimum RPM, standing alone, does not ensure these benefits will
ever happen, much less always happen. “Economic theory alone cannot
predict whether the imposition of vertical restraints — and dealers’ provision
of additional services — will benefit consumers and enhance efficiency.
Whether consumers benefit depends on whether gains to marginal consumers
outweigh losses to their infra-marginal counterparts.”> Comanor criticized
the position taken by DOJ in its Monsanto brief that “pure vertical restraints
always lead to increased consumer welfare” on the grounds that DOJ’s
conclusion was “unfounded.”*

% Khan, 522 U.S. at 15 (internal quotations and citations omitted).

>3 White Motor Co. v. United States, 372 U.S. 253, 269 (1963) (Brennan, J.,
concurring) (“Resale price maintenance is not only designed to, but almost invariably does in
fact, reduce price competition not only among sellers of the affected product, but quite as much
between that product and competing brands.”).

> William S. Comanor, Vertical Price-Fixing, Vertical Market Restrictions, and the
New Antitrust Policy, 98 HARv. L. REv. 983, 999 (1985).

» Id. at 1001.
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The natural tendency of minimum RPM is to increase prices to
consumers. Accordingly, the Court should be very reluctant to abandon
long-established rules of law until or unless a rigorous showing of actual
consumer benefit has been made by the defendant to excuse those enhanced
prices to consumers.

Congress repealed the fair trade laws because it believed consumers
were being harmed more than they were benefitted. In addition to finding
that fair trade resulted in an 18-20% increase in the prices of fair traded
goods and that business failures in fair trade states were 55% higher than in
non-fair trade states, Congress was advised by witnesses from DoJ and the
FTC regarding other economic harm done by fair trade. Deputy Attorney
General Keith Clearwaters testified before the House Subcommittee on
Monopolies and Commercial Law on April 10, 1975.%° In particular, he
noted that fair trade promoted inefficient distribution systems, propped up
inefficient wholesalers and retailers, systematically depressed sales volume
per retail outlet, blocked entry opportunities for new entrants, made prices
more rigid and inflexible, rendered markets less responsive to changing
economic circumstances, precluded local retailers from taking advantage of
any superior knowledge regarding local markets, and prevented more
efficient retailers from passing any savings on to consumers.>” In effect,
Congress decided that almost forty years was long enough for any failed
experiment with a regime of administered prices. It is not clear why the
Court should now decide to resuscitate this failed system.

Ultimately, this is a debate about whether consumers are better off, in
any given case, by lower prices and less services or higher prices andlanEgpedasn

% Hearings Before the Subcommittee on Monopolies and Commercial Law of the

Committee of the Judiciary House of Representatives Ninety-Fourth Congress First Session on
H.R. 2384 Fair Trade Repeal, 109-125 (1975).

> Id.
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Khan, 522 U.S. at 20-21.
Petition for Certiorari at 25-27.
Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 51 n. 18 (1977).

Id.



retain a rule of presumptive illegality;

shift the burden of persuasion to defendants regarding any justification
for the vertical price fixing; and

insist that defendants’ justifications for express vertical price fixing
agreements include substantial rigor in the demonstration that
consumers will experience, or have experienced, a net benefit for the
higher prices they are required to pay.

VI. CONCLUSION

On the federal side of next year’s ledger, | hope to see cutting-edge
Initiatives that clarify the law and impose appropriate remedies. From
antitrust scholars, | hope to see new empirical work emerging to inform the
decisional processes of law enforcement in the vertical area. From my
former state colleagues and friends, I will look eagerly for new cases with
substantial recoveries, as well as, perhaps, revisions to the NAAG Vertical
Restraints Guidelines, reflecting changes that have occurred since they last
were revised.®®

63 National Association of Attorneys General, Vertical Restraints Guidelines,
available at http://www.naag.org/issues/pdf/at-vrest _guidelines.pdf.

— Page 22 of 34 —


http://www.naag.org/issues/pdf/at-vrest_guidelines.pdf

Appendix of Selected Cases

l. FEDERAL CASES

Nintendo of America Inc., 114 F.T.C. 702 (1991) (consent order).
The Commission prohibited Nintendo, for five years, from terminating
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Act. Delta contracted with dentists to provide pre-paid dental services
to employers. Delta’s participating dentist agreements contained MFN
clauses that required each dentist to charge Delta the lowest price the
dentist charged any patient or competing dental care plan. If dentists
wished to reduce their fees for dental services to any other plan or
patient, the MFN required them to reduce their fees to Delta as well.
Before the MFN was enforced, many Arizona dentists chose to reduce
their fees to participate in various competing managed-care and other
discount plans. For example, at one point a competing discount plan
claimed to have contracts with over 1000 participating dentists. After
Delta began enforcing the MFN clauses, participating dentists refused
to discount their fees to non-Delta patients or competing discount
dental plans because, if they did, the MFN would require them to also
lower all of their fees to Delta. The consent judgment enjoined the
defendant from maintaining, adopting, or enforcing a clause in dentists'
contracts that would require a dentist to give the defendant the lowest
fees offered to any person or dental plan.

United States v. California SunCare, Inc., 1994-2 Trade Cas. (CCH) { 70,843

(C.D. Cal. 1994) (final judgment).
DOJ brought charges against California SunCare, an indoor tanning
products manufacturer, alleging that, from November 1992 through
April 1994, the defendant entered into agreements with certain dealers
to fix and maintain the resale prices of its products. California SunCare
settled with DOJ and agreed to refrain from price-fixing, announcing a
pricing policy, or threatening to terminate or actually terminating for
non-compliance with suggested retail prices for a period of five years.

Keds Corporation, 117 F.T.C. 389 (1994) (consent order).
The Commission settled charges that Keds Corporation allegedly had
agreed with some dealers to maintain resale prices on certain types of
athletic and casual shoes, solicited commitments from dealers regarding
pricing, and encouraged dealers to report noncomplying dealers. The
consent order required Keds to refrain from: fixing the prices at which
any dealer may advertise or sell the product; coercing any dealer to
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adopt or adhere to any resale price; attempting to secure commitments
from dealers about the prices at which they would advertise or sell the
products; or requiring or even suggesting that dealers report other
dealers who advertise or sell any Keds products below a suggested
resale price. The order also required Keds to inform its dealers that
they were free to advertise and sell Keds products at prices of their own
choosing. For five years, the order required Keds to incorporate a
similar statement in any materials sent to dealers suggesting resale
prices.

Baby Furniture Plus Association, Inc., 119 F.T.C. 96 (1995) (consent order).
The Commission entered a consent order with a trade association, a
buying cooperative and its members for allegedly threatening to
boycott children’s furniture manufacturers who sold their products to
discount catalog merchants. The consent order prohibited coercion of
baby furniture manufacturers by means of actual or threatened refusals
to deal.

Reebok International, 120 F.T.C. 20 (1995) (consent order).
The FTC alleged that Reebok and Rockport fixed the resale prices of
their products. The settlement prohibited both companies from fixing
the prices at which dealers advertised or sold athletic or casual
footwear products to consumers. The settlement also prohibited the
companies from coercing or pressuring any dealer to maintain or adopt
any resale price, or from attempting to secure their commitment to any
resale price. The order required Reebok and Rockport to inform their
dealers in writing that dealers were free to advertise and sell Reebok
and Rockport products at any price they chose, despite any suggested
retail price established by the companies.

United States v. Playmobil USA, Inc., 1995-1 Trade Cas. (CCH) { 71,000
(D.D.C. 1995) (final judgment).
Playmobil USA had maintained a Retailer Discount Policy that
provided for the termination of any Playmobil dealer that failed to
adhere to certain Playmobil suggested price ranges. In January 1995,
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DOJ filed a civil suit that alleged that Playmobil enforced this policy in
a manner that violated the antitrust laws by reaching agreements with
some of its retailers about what their retail prices would be. DOJ and
Playmobil entered a settlement decree prohibiting Playmobil from
reaching agreements with its dealers on retail price levels, and also
from threatening dealers with termination for discounting off the retail
price.

Onkyo U.S.A. Corporation, 1995-2 Trade Cas. (CCH) § 71,111 (D.D.C.
1995) (final judgment).
Onkyo U.S.A. Corporation, a manufacturer of audio components,
agreed to settle FTC charges that it violated a 1982 FTC order under
which it agreed not to fix prices or engage in unlawful resale price
maintenance. The complaint alleged that Onkyo sales representatives
violated the terms of the order by: agreeing with a dealer to establish
resale prices for the Onkyo products the dealer outlets sold to
consumers; requesting that the dealer adhere to specified resale prices
or price levels, informing the dealer that its prices were too low;
directing the dealer to raise those prices, asking retailers to report other
dealers who deviated from Onkyao's pricing policy; and responding to
such deviations with threats and intimidation. Under the settlement,
Onkyo paid $225,000 in civil penalties for violation of the original
order.

RxCare of Tennessee, Inc., 121 F.T.C. 762 (1996) (conspon (con5Tj81.4800 0.0000nceus
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New Balance Athletic Shoe, Inc., 122 F.T.C. 137 (1996) (consent order).
The Commission charged that New Balance entered into RPM
agreements with some of its retailers, in which such dealers agreed to
raise retail prices on New Balance’s products, maintain certain prices or
price levels set by New Balance, or refrain from discounting New
Balance’s products for a certain period of time. New Balance induced
dealers to enter into these agreements by monitoring retailer prices,
threatening to terminate or suspend shipments to discounting retailers,
and demanding that retailers raise their prices. New Balance also
assured retailers that New Balance would secure similar price
agreements from other competing retailers or otherwise prevent
unapproved discounting of New Balance athletic shoes. The settlement
prohibited New Balance from fixing or controlling the prices at which
retailers could sell the company’s athletic footwear.

American Cyanamid Corp., 123 F.T.C. 1257 (1997) (consent order).
The Commission alleged that, between 1989 and 1995, American
Cyanamid entered into written agreements with its retail dealers under
its rebate programs, pursuant to which American Cyanamid offered to
pay its dealers substantial rebates on each sale of its crop protection
chemicals that was made at or above specified minimum resale prices.
This conditioning of financial payments on dealers' charging a
specified minimum price amounted to an agreement on resale prices.
The consent decree enjoined the defendant from seeking agreements by
retailers to fix prices.

Fair Allocation System, Inc., 126 F.T.C. 626 (1998) (consent order).
An association of auto dealers settled charges that it threatened to
boycott Chrysler if the manufacturer did not agree to change its vehicle
allocation system to restrict vehicle supply to discounters engaged in
Internet sales.

United States v. City of Stillwell, OK, Docket No. CIV 96-196-B (E.D. OK
1998) (Consent Decree)

— Page 27 of 34 —



Consent Decree prohibits Stillwell, Oklahoma from refusing to provide
water and sewer services unless electricity is also purchased from the
municipality. The Decree prohibits the city from using its water and
sewer monopoly to suppress competition from other electric
companies.

Nine West Group, Inc., 65 Fed. Reg. 13386 (March 13, 2000) (proposed
consent agreement).
The Commission ordered a manufacturer of women’s shoes to cease
seeking agreements by retailers to fix, raise or stabilize shoe prices to
consumers.

In the Matter of Sony Music Entertainment, Inc.; In the Matter of Time
Warner, Inc; In the Matter of BMG Music, d.b.a. “BMG Entertainment”; In
the Matter of Universal Music & Video Distribution Corp. and UMG
Recordings, Inc.; and In the Matter of Capitol Records, Inc., d.b.a. “EMI
Music Distribution™ et al., 65 Fed. Reg. 31319 (May 17, 2000) (proposed
consent agreements).
The Commission settled charges that the five largest manufacturers of
CDs and the three largest distributors of CDs entered into MAP
agreements to fix CD prices at higher than competitive levels, thereby
forcing retailers to charge higher CD prices to consumers.

Toys R Us, Inc.v. FTC, 221 F.3d 928 (7™ Cir. 2000).
A major toy retailer unlawfully enforced multiple vertical agreements
in which each manufacturer promised the retailer that it would restrict
distribution of its products to low-priced warehouse club stores, on the
condition the other manufacturers would do the same.

United States v. Dentsply International, Inc., 399 F.3d 181 (3" Cir.), cert.
pending, Docket No. 05-337 (