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Kat hl een Benway, who is heading this initiative for the
bur eau.

M5. BENWAY: Thanks Lois. Good norning,
everyone. As Lois said, |I'mKathleen Benway. |'ma
staff attorney in the Division of Marketing Practices
here at the FTC, and |I'Il be facilitating our neeting
here today. As Lois said, we're on the record. W're
neeting here in Washington, D.C. it's June 1, 2009, and
this is a workshop to discuss the Business Qpportunity
Rul e, and specifically the proposed business opportunity
di scl osure formthat was described in the March 28, 2008
revi sed notice of proposed rul enaking. The npbst recent
version of that formwas also included in the April 24,
2009 Federal Register notice, announcing this workshop.

This nmeeting is open to the public, and to the
extent that nenbers of the public here today wish to
offer their coments, tine will be allotted at the end
for the purpose of that.

As you can tell, the nmeeting is being
transcri bed by a court reporter. A transcript of the
neeting will be part of the public record, and we w ||
post an el ectronic copy of the transcript on our web
site at the business opportunity workshop web page.

| also want to remind you all that the FTCis
continuing to accept conments about the business
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opportunity disclosure formuntil June 15, 2009.

| want to thank everyone for com ng here today,
especially our panelists, and before we continue, |
woul d |'i ke each of the panelists to introduce thensel ves
for the record and state what organization, if any, they
represent, so I'll start over here on ny left with
Maur een.

M5. MORRI SSEEY: |'m Maureen Morrissey. |I'm
Maur een Morrissey, the assistant general counsel for the
Ameri cas for Tupperware Brands Corporation, and |I'm here
primarily to speak about sone definitional aspects of
t he proposed rule.

MR. MACLEOD: Hello. 1'mWIIiam MacLeod from
Kelley Drye & Warren. |'ma partner at that law firm
and | am here today representing Planet Antares, but |

shoul d say at the outset, somewhat simlar to an old
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necessarily represent those of the Departnent of
Justi ce.

MR TREGLLUS: [I'mCraig Tregillus. I'ma
| ong-term FTC staff attorney that's been involved in
bot h franchi se and busi ness opportunity fraud cases.

M5. GREI SMAN: | should add Craig currently
heads up the franchise rule enforcenment program Lois
G ei sman, FTC

MR HLE I'mAan Hile, Assistant Director of
mar keti ng practices, and |I'm hel ping Kathleen to do this
proj ect .

MR. CANTONE: |'m Dale Cantone. 1'm an
Assi stant Attorney General for the Maryland Securities
Division. I'malso the chair of the franchise and
busi ness opportunity project group of the North Anerican
Securities Adm nistrators Association, and ny comrents
today are ny own and not those of the Attorney Ceneral
of Maryland nor the North Anerican Securities
Adm ni strators Associ ati on.

DR. TAYLOR W nane is Jon Taylor, and |I'm an
i ndependent consuner advocate. | feel | need to take a
nmonment to explain ny credentials and qualifications for
the record to speak for consumers nationw de.

| have a 40 year history of follow ng the
busi ness opportunity field, including in nmy doctorate --
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my master's and doctorate studies on entrepreneurship
and direct selling. | was wi dowed and -- or divorced at
a very young age, left with two small children
determined to work at honme, and so | did a great dea
resear ch.

Thi s goes back 40 years and have identified the
whol e -- studied the whol e range of business
opportunities, including starting or assisting others to
start as a consultant over 47 hone busi nesses.

| have researched, consulted and have observed
t he gradual evol ution of the home business opportunity
mar ket fromlegitimate prograns to what | feel are not
| egiti mate busi ness opportunity chains, endless chains
of recruitnent of business opportunity sellers.

| tested one of these prograns for a year, and |
had remarried by this time. At the end of the years
time, ny wife threatened to leave ne. It was affecting
our relationships. | stepped back and | ooked at nyself,
and | saw what had happened to nme and | ooked at the
nunbers.

| had been prom sed three quarters of a mllion
dollars a year with my background. In two years, | was
| osing noney, and | decided to go public with ny
i nformati on.

M5. GREI SMAN: M. Taylor? Thank you, sir.
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We're just going to do brief introductions at this
poi nt .

M5. BENWAY: Thanks to all of you for your
i ntroductions. Inside the packet that we provided to
you is a copy of the agenda for the workshop today. The
first itemon the agenda i s background on the business
opportunity rule, which you' re probably all famliar
with, but for the record, | would like to go over it.

In the 1970s, the FTC promul gated the Franchi se
Rul e which covered in a single CFR part two distinct
types of business offerings, both franchi ses and
busi ness opportunities. As many of you know, the
Franchi se Rul e requires vol um nous discl osures be nade
to potential purchasers of biz ops and franchi ses.

During the review of the Franchise Rule during
the 1990s, the FTC determ ned that many of the
di scl osures required of the Franchise Rule were not
particularly applicable or well suited to business
opportunities.

The FTC determ ned then to have a separate rule
tailored to business opportunities that would sinplify
and stream ine the disclosures that biz op sellers were
required to make; in other words, to reduce the burden
on businesses sellers to require only those disclosure
t hat based on our | aw enforcenent experience would be
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necessary to prevent abuses; and at the sane tine
provi de potential purchasers with information that they
need to make an informed purchasi ng deci sion.

So where are we in that process? Wll, in 2006,
the FTC published an initial notice of proposed
rul emaki ng, and after extensive analysis of the comments
we received in March of 2008, we issued a revised notice
of proposed rul enaki ng, and the FTC agai n sought
comments on those proposed changes.

The revised notice of proposed rul emaki ng al so
i ncl uded a proposed one page disclosure formthat
sell ers of business opportunities would be required to
provi de to prospective purchasers, and that form as you
know, is the primary focus of our workshop today.

The revised notice al so announced that the
Comm ssi on had engaged a consultant with expertise in
docunent desi gn and conprehension in order to eval uate
our proposed disclosure formand determ ne whether the
overall presentation of the formor any of the parts of
the formcould be inproved to nake it nore usable and
under st andabl e.

The consul tant conpl eted that eval uation and
recommended sone changes to the form They also did
sonme copy testing of the formw th consunmers to ensure
t hat consuners were understanding the formthe way we
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t hought they would. That revised disclosure formwas
part of the Federal Register notice announcing this

wor kshop, and it's also included in the packet that has
been provided to you.

So what are the next steps in the rul emaking
process? Everyone wants to know. \Well, when will the
final rule be in place. W have an idea of when that
will be, and I'll just go through briefly the steps with

you.
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over a fewrules of order. As Lois nentioned, we are an
intimate group of panelists, and at the start of each of
the sessions I'lIl give a brief introduction to the
session, and at |east at the beginning, if you have an
interest in speaking, if one of the panelists has an
interest in speaking, then | would ask you put your
tabl e tent upside ways, and | will recognize you in the
order that the table tents go up, and we'll determ ne
whet her or not that's necessary as we go al ong.

As | nentioned, our audience here today wll
al so be given the opportunity to coment, and that wll
take place at the conclusion of the workshop.

The | ast session of the day, as you will see
fromthe agenda, is titled "Qther Issues”, and panelists
will each be provided with up to 30 m nutes to discuss
any other issues that they have. There's no requirenent
that panelists use the entirety of their allotted tine,
and indeed, we will request that the panelists use their
time to present new and rel evant information rather than
repeat conments that are already on the public record as
those comments will already receive our consideration
under the rul emaki ng process.

Wth that, | think we can begin our first
session. The first session tal ks about the form and
| anguage of the proposed disclosure form As |
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menti oned, we had published a proposed disclosure form
in the March 2008 revised NPRM and t hen engaged an
expert to copy test it, and we published our new
proposed formin April of 2009.

The consul tant made a nunber of suggestions that
we thought nmade the formbetter, nore usable, nore
conprehensi ble, but we're certainly willing and hope to
get input fromall of you in order to inprove the form
even further.

So | guess | just want to first open it up to
t he panel and see, first of all, whether any of the
ot her panelists have done any type of testing of the
form if they ve reviewed the formand then tested it in
any way.

MR JOST: W haven't tested it at the
Department of Justice, but | would just |like to conment
on the sinmplicity of the form which | think is key to
it being successful. Qur office, in the last 13 years
or so, has coordinated with the FTC on four different
| aw enf orcenent sweeps invol ving enforcenent of the
Franchise Rule with respect to business opportunities,
and in those cases we have sued about 150 defendants, 80
i ndi vidual s and the rest firns.

So we got a very rich experience with seeing

what ki nd of fraudul e. 00cb5zri c80
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kind of m sleading biz ops were out there if they
weren't conpletely fraudul ent, and those cases al ways
focused on two things.

They focused on earnings clains, either directly
made by sal espeopl e, or through advertising, and on
references. The list of references that the old rule

required gave rise to a great deal of ingenuity on the
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name, we woul d have people sort through the | anguage,
and there was an actual list of people and addresses,
all of whomwould either be fictional or not quite
accurate nanes, so it's still hard to contact them even
after you went through that process.

| don't think that any fraudulent biz op could
continue to operate if it was giving out the nanes of
its real franchisees or biz op purchasers because those
people are all dissatisfied and would qui ckly di ssuade
any prospective purchaser from doi ng business with the
or gani zati on.

I n conducting those cases, we saw that -- |I'm
using the word fraud, there's civil fraud and there's
crimnal fraud, and we saw that a |ot of the fraud was
downright crimnal. One of the big divides for ne
between civil and crimnal was always the use of shills,
phony paid references in |lieu of the genuine
franchi sees, and nmany of the biz ops had short |ists of
references that they gave to people who were just paid
she.

In addition to being crimnal, those people were
very effective in selling the biz op because the
prospective purchaser when contacting these folks
t hought they were tal king to sonebody who was just |ike
they were and not just another sal esperson, and so they

For The Record, Inc.
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bel i eved what the shills to say.

Unfortunately, a ot of these shills turned out
to be people who had actually purchased the biz op.

They weren't maki ng any noney, and in response to their
conpl aints the business op owner would offer them an
opportunity to nmake noney by serving as a reference, and
sone people fell for that, and we prosecuted a nunber of
peopl e who were in those shoes.

Begi nni ng i n about 2005, throughout the period
we' ve been invol ved with business ops, we've been
prosecuting crimnally where appropriate, and where
there were any nunber of fol ks who violated civil
orders, we had obtained from Federal Courts in these biz
op Franchi se Rule enforcenents, we put people in jail
when they violated those orders, but just doing crimnal
contenpt wasn't dealing adequately with the probl em

Si nce about 2005 we've initiated crimnal
prosections, felony prosecutions agai nst over 100
i ndi viduals, and the federal prison systemis bursting
with those folks to sone extent. W' ve already
convicted 91 of them and another may be pleading guilty
t here norning, even though we had sone people ready to

try a case starting today. That was one of the |ast

m nute pleas, that's the worst of all worlds. Youof 5pd0000I O rgB
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So all of that being said, our office has
devel oped | think a conprehensive know edge about how
t hese schenes work, and one of the things that we really
| i ke about the new biz op rule is the sinplicity of the
di sclosure form the nulti paged thick docunent that the
ol d Franchi se Rule required people to provide had a | ot
of information in it which really wasn't particularly
germane to the biz op buyer, and enabled the seller to
hide the bad information, if there was any, deep in the
pages of the docunent.

Havi ng a one page docunent that focuses on the
key issues such as |egal actions, earnings, clains and
references will put the nost inportant information in
t he hands of the prospective purchaser, and | think the
FTC has done the public a great service by meking it
just this sinple.

| mght also conmment that the required by the
Federal Trade Conmission rule and the cite to the rule
at the top is also a very good addition because a | ot of
bi z ops are generated by sal espeopl e who just copy what
was done at the previous biz op, and even if they're
giving a disclosure formthat is nodeled after what the
firmwhere they | earned the busy -- if it's nodeled
after that, they didn't necessarily knowit's required
by the rule.

For The Record, Inc.
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For us to get civil penalties on the civil side
of enforcenent, we have to be able to show know edge of
the rule, and that's very hel pful to have that at the
top of the docunent.

MS. BENWAY: Thanks, Ken, and the DQJ did
comment, had a very good conment in the earlier NPR
about the inpact of the |anguage on the form and your
ability to seek civil penalties, so we appreciate that
suggest ed change that we've made.

Dr. Taylor, did you want to speak next?

DR. TAYLOR Yes. | observed 30 years ago the
use of shills, the termshills, and it's been nentioned
in the rule making, initial public biz op rule and al so
you just nmentioned it.

| renenber it 30 years ago. How significant is
it today? | haven't see the use of shills in the |ast
few years, extrenely rarely. | challenge that.
wonder how significant it is today.

MR JOST: It's been quite comon. As | said
si nce 2005 our prosecutions have involved, | haven't
counted recently, but 15 or 20 different biz op
primarily operating out of south Florida, and all of
t hem were using shills.

DR TAYLOR So that's a small nunber out of
t housands. Just a handful you would say. | mean you're

For The Record, Inc.
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tal ki ng about 15, 207?

MR. JOST: That's what |I'mtal king about, yes.

DR. TAYLOR It's a small nunber, okay.

M5. BENWAY: Did any of the other panelists have
a general comment on the forn? Bill?

MR. MACLEOD: Thank you. | would like to echo
sone of M. Jost's remarks because | think he raised an
issue that is an issue that the FTC has struggled with
for at | east now 25 and nore years. The formthat
appears today renminds me a little bit of the Used Car
Rul e Form whi ch the FTC promul gated back in the md
1980s.

It tried to indicate to consuners that they had
work to do. It backed off a great deal froman earlier
initiative. The original Used Car Rule as it was at
| east anticipated by the Federal Trade Commi ssion was a
rul e that woul d have consi dered inposing warranties and
i nposing a great deal of additional ternms and conditions
of the used car transaction. The rule that ultimtely
energed was a rule that basically indicated to consuners
whet her or not there was a warranty and gave consuners
i deas of what kinds of things to check for.

This form does sonething simlar. | also would
like to commend the Staff for engaging the services of
t he consuner research experts because | found that the

For The Record, Inc.
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report that you added to the record here to be a very
enlightening report, and the issue | think that nerits a
good deal of discussion as we go through the parts of
the formtoday is the extent to which the formw |
address sone of the problens that M. Jost indicated he
has found in many of his cases.

WIIl the truly fraudul ent business opportunity
of fer be exposed or be nore likely to be determ ned or
found by consuners with the use of this forn? And then
secondly, does the forminpose burdens on the legitimte
busi ness opportunities that are unnecessary or at |east
out of proportion to the renedi al purposes that the form
ot herw se achi eves.

That is the fundanental question that disclosure
requi renents and renedi al requirenments always raise, and
| look forward to exploring that question as the norning
goes on.

M5. BENWAY: Thanks, Bill. Dale?

MR. CANTONE: Thanks, Kathleen. | was just
going to nmention based on the | aw enforcenent experience
that we've had in the Maryland Attorney General's
office, and |I've been there since 1990 enforcing our
Busi ness Cpportunity Act, | agree that one of the nost
common el enents of a business opportunity fraud is the
maki ng of unlawful earnings representations. W also

For The Record, Inc.
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see a lot of fly by night conpanies that just cone into
exi stence, and they represent that they've been in
business for a long tine.

| al so agree that one of the major conponents of
busi ness opportunity fraud is a refund offer, that if
sonebody does not meke noney, they'll nake the noney
back. That does suck in a |ot of people.

So | do think that in many respects, this
di scl osure docunent does hit sonme of the nost inportant
aspects after |ot of business opportunity fraud. M
office did not make a comment, and | do appreciate that
we, we being the states, are not preenpted from
requiring something nore.

| would just nention in the context of
consi dering the appropriate business opportunity
di scl osure statenent, that in nost of the United States,
if a business opportunity seller chooses to conply with
the law, and | will say based on ny own busi ness
opportunity experience, those are few and far between --
but if soneone does choose to conply with the law, in
nost of the United States they should also get a state
mandat ed busi ness opportunity statement that wll
require quite a bit nore information than this one
pager .

Under the rule as | read it, these states are

For The Record, Inc.
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not of course preenpted from doing that, so as you
consi der the business opportunity disclosure statenent,
| ask that you also consider the fact that in many
cases, if sonebody chooses to conply with the |aw,

they're going to get this other disclosure docunent
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that, but in ternms of the one page, | know there was
sonme di scussi on of whether the Comm ssion should permt
addi tional optional information to be put on there as
required by a state, and | think the decision was made,
no, we want to keep the federal disclosure to one
sinple, uncluttered docunent and as has been naintai ned
to date, and | think that's an inportant goal and should
be continued to be followed in that vein.

M5. BENWAY: Thanks, Ken. | guess sone ot her
general questions that we woul d have about the
di scl osure formis whether or not the panelists think
that the page is structured in a way that it's going to
gui de the reader's attention to the nost inportant
parts.

s the wording and the sentence structure
appropriate? Could it be made sinpler? Could it be
made better? |Is the |level of vocabulary that's used
appropriate to make the form understandable to consuners
that would likely receive there forn?

Dr. Taylor?

DR. TAYLOR In ny doctoral studies, | actually
concentrated on information processing and applied
psychol ogy. 1In ny doctoral studies, my dissertation
concentrated on presenting information. [It's an
i nformati on processing chall enge and how i nformation is
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presented so people can understand it, and | was
i npressed with what the consultants had done.

My initial inpression when | saw that was, what
a waste of noney. It's a sinple form It's adequate
the way it is, but when | read what the consultants had
done and how they had processed this to the point where
it's easy to understand and short and acconplishes its
pur pose, | was inpressed.

M5. BENWAY: Thank you. Anyone el se? Al
right. | think then we can nove on to the second
session. Bill?

MR. MACLEOD: Just an additional conment on
that, sonething that | have | earned both inside and
out si de the Federal Trade Comm ssion dealing with
advertising copy.

Even those of us who have, and | am not one of
them degrees or expertise in interpretation of copy,
there is nothing that takes the place of actually
exposing copy to consunmers. It is one of the things
that the Comm ssion did in | ooking at this.

We can | ook at these, and the five of us m ght
even start taking votes around the table as to what
m ght be nore or less an effective form but | would
submt that that is probably as useless as flipping five

coins to determ ne whether or not sonething el se m ght

For The Record, Inc.
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be better.

| can renenber many tinmes thinking that | knew
exactly what an advertisenent said or inplied, and when
| then conducted sone copy tests on it, consuner
di sabused nme of those notions, and those were notions
that many inforned experts, including the experts taking
the copy tests or conducting the copy tests, were al so
surprised to have di sabused.

So all inall, I think that the sinplicity of
the formis absolutely a benefit, and exactly how
consuners interpret the formis sonething that | think
that the Comm ssion's test itself gave us at |east a
good indication of howif mght be perceived.

MR HLE: Do you think the formthat we have
now i s better than the one we started wth?

MR. MACLECD: Oh, | think it is.

MR HLE MW point is: It may not be the
perfect one?

MR. MACLEOD: It may not, and | think there are
a fewthings. As a matter of fact | noticed sone
observations fromthe expert's reports that I think wll
be worthwhil e discussing |ater as to how consumners
reacted to this or that question. It's renarkable just
nmovi ng the yes or no boxes fromone side to the other.

It's the sort of thing that we woul d never think
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about as we were |ooking at a form and when you
interview even a few consuners, you realize that they
see things in a different way in |large part because of
course they're seeing a docunent for the very first tine
or as you've been thinking about it and you' ve seen it
through various iterations, so | think it really is a
cruci al insight.

M5. BENWAY: Thank you. | think we're going to
nove on to session 2, which is we're going to | ook at
each of the individual sections of the disclosure form
to make sure that we got each of those sections right.
So the first one is the |legal actions section, and the
busi ness opportunity seller is required to disclose
whet her the conpany or any of its key personnel have
been subject to a civil or crimnal action involving
m srepresentation, fraud, securities |law violation or
unfair or deceptive practices within the past ten years.

So the first thing that | would like to focus on
is the idea of the key personnel and whether or not
people -- | think we got that right. Key personnel
woul d include the seller, any affiliate or prior
busi ness of the seller and any of the seller's officers,
directors, sales managers or any individual who occupies
a position or perfornms a function simlar to an officer,
director or sales manager of the seller.
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So that's how we're defining our key personnel,
and |I' m hopi ng that people have coment on whet her or
not they think we got that right. Excuse ne. Dr.
Tayl or ?

DR. TAYLOR | think it's just fine the way it
is. M initial inpression as | analyzed this, and |
studied it very carefully, was that this is relatively
insignificant conpared to the earnings clainms, which is
t he nenesis of consuners, consuner advocates who see
this as the key problem so | asked: Wy wasn't
earnings first and why was | egal actions put first, and
t he consultants answered that question.

| don't know how many of you picked this up, but
the basic reason this is here first is it's a warmup
guestion, and | see that as a valid answer to that
guesti on.

This question is sonething that consuners easily
understand. It gets themthinking about what the form
i s about as does the next one before we get to the real
i ssue, which is earnings.

MS. BENWAY:  Ken?

MR JOST: | like the idea of the yes no box for
| egal actions because again going back to the old
di scl osure docunent, we got a revised disclosure
docunent, and after we had gotten a consent decree from
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sonebody, and there was a question posed, has anybody

i nvolved in the business been involved in any | egal
actions in the last ten years, and | read the answer,
and the answer started, No officer of the corporation,
no sal espeople, no this, no that, have been indicted or
char ged.

It went on and on and on for nost of the -- a
ot of fine -- an inch or two of small print saying al
the things that had not happened, and I was getting a
little bit excited thinking maybe they were viol ating
the order, and right at the very end they said, except
we had to enter this consent decree with the Depart nent
of Justice, and they gave the case cite.

| thought what a great day way of burying what
shoul d be the | ead, and here, yes, the box has to be
checked, and you can't bury the lead, so | |ike that.

M5. BENWAY: Thanks. So what's required if the
yes box is checked, if there has been |legal action? On
a separate formattached to the disclosure formthe
seller has to include just this information, the
information being the full caption of each action
i ncluding the nane of the principal parties, the case
nunber, the full name of the courteahdTDhe 2Pl i ngi dat adi ng the na
and that's it.

| ' m wonderi ng whet her people have a comment ons it.
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that, whether that's an adequate anmount of information
or not, and maybe | can start with you, Ken, | think
your point being that the information that woul d be
presented is sinple and woul d provide the consuner or
the potential purchaser with information that they could
then use to ook further into the | egal actions rather

t han havi ng pages and pages of information w thout

gi ving kind of these key pieces.

MR JOST: | think that's right. A lot of the
peopl e who fall prey to the fraudul ent biz ops actually
do a fair amount of work before falling prey, and the
biz op is set up in such a way that the bad parts about
it are hidden, and if you give the consuners information
upfront, | think they will followup on it and get
additional information and you don't have to put it al
in the underlying docunent.

| f the consumer is going to ignore the
i nformation, the consunmer will probably ignore it
whether it's there or not, so | think this is a good way
of handling it.

M5. BENWAY: Anyone el se have a coment on that?

M5. GRElI SMe600 T 18 i nformation, the consune
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have any sort of flip side of that concerns, that this
is too burdensone or raises fairness issues fromthe
perspective of the entity having to make the discl osure?

M5. BENWAY: Dr. Taylor?

DR TAYLOR The Federal Trade Conmi ssion
personnel, any of them could wal k down the hall and deal
with the people or talk to the people who deal with
franchi se di scl osure docunents, and we're talking
about -- this happens to be 162 pages. Sonme of them are
hundreds of pages as conpared to a one-page form
Pardon ne. The notion of that being burdensone
find -- | just don't see any validity in that argunent.

M5. BENWAY: Bill?

MR. MACLEOD: Well, | think the burden depends
| argely upon the sweep and the definitions, and | think
that's largely what your definition of key personnel
will ultimately be. Wen you' re tal king about owners
and principals, those kinds of personnel that it's a
relatively easy thing to do, and if the check is a no,
then there's nothing left to do.

If the check is a yes and the key personnel have
a nunber of actions in the last ten years, that's the
sort of thing that m ght start representing a burden,

but then that's the sort of burden that well my be
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MR HLE Wll, I think that it may be usefu
i nformation but not crucial, and what we were trying to
do was to boil this formdown to the bare essential s,
and bankruptcies of course are required in the Franchise
Rul e, but not here. |If your comment is that we ought to
t hi nk about putting that back in, we'll certainly

consider it.
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di scl osure.

M5. BENWAY: Dr. Taylor?

DR. TAYLOR  Speaking from experience after
lost ny first wife, I was in serious financial
difficulty over nedical bills, et cetera, and I was
literally forced into bankruptcy, and I would not want
to consider that as discrediting ny ability because |
did start business opportunities after that and sold
t hem

But having said that, | still believe that a
bankruptcy is an indication of ability to carry forth
and do what the person is promsing. So in terns of
wor di ng, you wouldn't group it with fraud. | don't
think it should be, no.

What |'msaying is it could be asked in such a
way that it would help the reader to discern whether
that person has the ability to fulfill his pledges: Has
Acnme Products or any of its key personnel been the
subj ect of a bankruptcy or -- that should be inserted,
or a civil or crimnal action, et cetera.

M5. BENWAY: And do you have an opinion as to
what Bill MacLeod said, which is that perhaps bankruptcy
isn't going to capture any business opportunity that
woul dn't al ready be checking the yes box? 1In other
words, do you think that there are business
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opportunities that have filed bankruptcy but not
necessarily been the subject of civil or crimnal
action?

Do you think that that information is necessary
to consuners in meking their decision?

DR TAYLOR It's not essential, but it's
certainly an indicator of ability to fulfill pledges,
especially if nmultiple bankruptcies or if the anounts of
t he bankruptcy -- in other words, you could even ask --
when you asked ne for the details, |egal actions, the
person could then find out the details of the
bankruptcy, and that could tell you a whole |ot.

M5. BENWAY: Right, but the purpose of this form
is to provide very limted anmounts of information to be
sinplified and stream ined, and so if we were to add
bankruptcy, | think the way we would do that is to add
that same information that's required of a civil or
crimnal action, Where was the bankruptcy filed, when
was it filed, in what court, and that's it.

DR. TAYLOR  Yeah, | think so. | think keep it
sinple. Like |l said, | don't think it should be grouped
with the fraud. | think it should be listed separately
and just a couple words. | don't think it's a big deal.

M5. BENWAY: Ckay. Dal e?

MR CANTONE: Kind of a different track because
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nost of these biz ops had previously been considered a
franchi se under the FTC s Franchise Rule, | would want
to make sure that this | anguage woul d not all ow soneone
to not disclose a previous action by the Federal Trade
Comm ssi on brought under the Franchise Rule to the
extent there would be such an ani nal.

So I just would ask if this would cover a
previ ous action by the Federal Trade Commi ssion agai nst
t he busi ness opportunity seller brought under the
Franchise Rule, and if it doesn't, | would ask you to
consi der addi ng that category.

M5. BENWAY: That's a good point.



~N oo o~ WO N

37

MR TREG LLUS: | wanted to nmention, just as a
matt er of background because | was involved in the very
first version of this draft thing, and the reason we did
not include bankruptcy at that point was in our
experience at that tinme, fraudul ent business
opportunities did not bother to declare bankruptcy.

They sinply closed their doors, wal ked across the
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M5. BENWAY: Does anyone el se have any comments
on the legal actions section generally?

Al right. Then we can steam along to session
3, which is calculation or refund policy section, the
guestion being: Does the conpany offer a cancellation
or refund policy, and if the answer to that is yes, then
they must attach a statenent describing the policy to
the form and how do panelists feel about that required
di scl osure?

MR. JOST: Again it's another formof putting
your lives in witing. That's always good to ask people
to do. And if they say no, then the consumer will know
that the stuff the salesperson is telling themover the
t el ephone is not sonething the conpany is willing to put
in witing so that's very helpful froml think both a
consuner protection and a | aw enforcenment point of view

MR. TREG LLUS: | can offer that the thing we
struggled with in the first go around was whether to
al so require sone indication of the conpany's net worth
to be able to honor a refund policy provided, and we
ultimately decided that it was probably not useful to do
that, but we may have been wong, so | just wanted to
t hrow that out.

M5. BENWAY: So can you expand on that a little
bit?
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MR. TREGQ LLUS: Sure. A refund policy is only
as good as your ability to collect the refund, and
assuming a legitimte refund policy, the question then
is: Does the conpany have the resources to pay the
refund? And especially in the type of business
opportunities that go in and out of business with sone
regularity, the question is: WII the conpany be there
to pay a refund, nunber 1, and nunber 2, even if it were
still there, would it have the noney to pay the refund?

M5. BENWAY: Anyone? Bill, is your tent just up
from bef ore?

MR, MACLEOD: No. | wanted to respond to Ken's
comment because while | agree with it, | think that it
covers only a part of the rationale for listing a
cancel lation or refund policy. This is very rem niscent
of the fundanental requirenent of the Used Car Rule, and
that is if sonmeone is making you a prom se, have that
prom se delivered in witing, and that's not so that
they will wite down their |ives.

Most of the promi ses are probably going to be
prom ses that will be kept, but it is very inportant for
t hose promises to be in witing so when it comes tinme to
enforce the prom se, a consuner has the witten version
of the undertaking, and that way just as there are far
nore legitimate used car sal esnen than there are
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probably fraudul ent sales folks out there, even if there
are far nore, and | suspect the enmpirical basis would
denonstrate this, legitimte business opportunities
being offered out there, there is no reason why the
legitimate and the illegitimate, if they are nmaking a
prom se, shouldn't deliver that promse in witing.

MR HLE Dd you say should deliver?

MR. MACLECD: Should not have to deliver that

promse in witing. That was a doubl e negati ve.



~N oo o~ WO N

and a half percent. By that | mean 3 and a half percent

of the revenues is actually clainmed as refund.

M5. BENWAY:  Maur een?

M5. MORRI SSEEY: Speaking for Tupperware, and
really for I think direct sellers in general as an
i ndustry, we try to focus on the view of the consuner,

and clearly legitinmate business opportunity that's
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protecting their brand nane and their integrity.
For exanple, if we have soneone that enters into
t he busi ness opportunity and elects to | eave the
busi ness after a period of tine, 