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I. Introduction 

The Sherman Antitrust Act is now more than a century old, yet debate still 

continues about its original goals. Previous authors, focusing on the substance 

of the 1890 debate, have reached various conclusions about these goals. Each of 

these conclusions provides different implications for antitrust policy. 

Currently, the debate focuses on whether the purpose of the Sherman Act is to 

maximize economic efficiency or the welfare of consumers. The aim of this paper 

is to reach beyond the rhetoric and discuss the institutional context of the 

Sherman Act to discern between these two hypotheses. This analysis will imply 

that the primary goal of the Sherman Act was to promote economic efficiency. 

The weight of the evidence, however, suggests that, at least in the later 

years of the Reagan and early years of the Bush Administrations, the Federal 

government has applied a welfare of consumers standard.1 Scholarly support for 

this position is provided by Lande (1982), who used the context of the 

Congressional debates to assert that preventing transfers of wealth from 

consumers to producers was the primary goal of the Sherman 



inferred from the same evidence that economic efficiency was the goal of the 

Sherman Act. Section II will discuss the difference between an efficiency and 

a welfare-of-consumers standard. 

While examining congressional rhetoric is important 



II. The Difference Between Economic Efficiency and the Yelfare-of-Consumers 

A. The Yilliamsonian Trade-off 

"Economic efficiency" may in one sense be considered an economic term of 

art. The textbook conditions needed to generate efficiency are often quite 

complicated. On the other hand, economic efficiency is a simple idea. An action 

is "economically efficient" if it increases an economy's wealth, regardless of 

distributional considerations. Of course, no government intervention can be 

expected to generate mathematical optimality. The question addressed here is 

whether one particular law, the Sherman Act, was designed to reach toward 

economic efficiency, seeking to maximize the total wealth of society, or simply 

to maximize the welfare-of-consumers. 

This trade-off between market power and economic efficiency was first 

formally described by Williamson (1968 at 21). Figure 1 is a slightly modified 
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deadweight loss due to market power) then the merger would increase economic 

efficiency while decreasing the we1fare-of-consumers.2 

Following Bork, Williamson assumes (1968 at 21-22) that efficiency is the 

goal of the Sherman Act. Given this assumption, he generates broad measures of 

classes of mergers that generate market power but should be not opposed by the 

antitrust authorities because they would increase economic efficiency. In 

general, he determines that relatively small percentage levels of cost savings 

are necessary to offset the distortion arising from the exercise of market power. 

For example, Williamson (1968 at 32) shows that the welfare loss associated with 

a 20 percent price increase would be offset by efficiencies of 4 percent for a 

price elasticity of two t2prrcent 





lower than under an efficiency standard. A welfare-of-consumers standard also 

generates a stronger rationale for enforcement of provisions 





is consistent with how the "Law and Economics" paradigm predicts the common law 

will evolve towards economic efficiency. Using this background, Lande's 

conclusion as to the "welfare-of-consumers" is shown to have a number of logical 

difficulties. Instead, the analysis of the legal origins of the Sherman Act will 

be shown to support the hypothesize that the goal of the Sherman Act is to 

promote economic efficiency. 

A. The Sherman Act as an Extension of the Common Law 

1. The Common Law Background of Antitrust 

Antitrust law did not begin in 1890 with the Sherman Act. As numerous 

writers discuss, the common law opposition to restraint of trade dates back 

several centuries.5 For instance, the rule of reason outlined by Chief Justice 

White in u.s. v. Standard Oil 221 U.S. 1 (1911), is an amalgamation of several 

common law cases, the most important being the 1711 British case Mitchel v. 

Reynolds 1, P. William 181. White's decision explained how both per se and rule-

of-reason cases evolved under the common law and how those common law precedents 

fit naturally into antitrust enforcement under the Sherman Act. White wrote (at 

58) 



different from the one used by Chief Justice Parker in Mitchel v. Reynolds (at 

190), n[i]n all restraints of trade where nothing more appears, the law presumes 

them bad; but if the circumstances are set forth, that presumption is excluded, 

and the Court is to judge of these circumstances, and determine accordingly ... " 

Perhaps the most important antitrust tenet gained from the common law was 

the unenforceabi1ity of contracts that created restrictive arrangements. The 

seminal discussion of the common law's general opposition to collusive contracts 

is Judge William Howard Taft's opinion in U.S. v.Addyston Pipe, 85 F. 271 (6th 

Cir. 1898), modified and aff'd. 175 U.S. 211 (1899). In supporting the decision 

that led to the per se rule under the Sherman Act for "naked" restraints such as 



industrialization made interstate commerce more frequent and therefore more 
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manner possible. First, it consists of a brief but vaguely worded statute7 that 

creates a federal common law subject to interpretation by the judiciary to deal 

with problems of "restraint of trade," a common law concept. Bork (1966 at 35-6 

and 46) makes it clear that at least Senator Sherman felt that the Act should be 

administered in the same fashion as the common law, thus enabling the judiciary 

to determine which practices should and should not be allowed. Second, it gives 

consumers a right to challenge restraint of trade contracts in court. Instead 

of being merely unenforceable, it makes msu5 646.09 Tm (Senator )573.85 Tm ( 508. 69akes )Tj 0.09u32 (Senator )57Tc 178. 692554692 s08.65 670.09 (the )Tj 13.73789t30499nato(it )Tj 0.03



producers from capturing the property rights of consumers through anticompetitive 

actions. Thus, the Sherman Act can be viewed as a modest innovation to the common 

law on restraint of trade. 

B. Deriving the Goal of the Sherman Act from the Goal of the Common Law 

1. The Goal of the Common Law 

The "Law and Economics" School of the past twenty years has argued that the 

goal of the judicially-written common law is to reach toward economic efficiency.9 

According to this theory, inefficient common law rules are gradually replaced by 

more efficient rules. While others10 argue that there are goals besides 

efficiency, the efficiency theory would seem to go a long way towards describing 

the evolutions of common law. Further, there does not appear to be any other 

competing positive theory of common law. Thus, if one believes that the Sherman 

Act is a logical extension of the common law (which seems generally accepted) and 

that the goal of the common law is economic efficiency (which is somewhat more 

disputed), one has sufficient evidence to at least suspect that the goal of the 

Sherman Act was to promote economic efficiency.11 

While it is an outgrowth of the common law, the Sherman Act is a product of 

legislative action. The "Law and Economics" school often distinguishes between the t h e o r t r a c e 0 . 8  2 6 6 . 3 8 4 2 8 7 . 5 2  T m  ( b 1 T j  6 9  ) 2 7  



goals of common law (efficiency) and statutory law (wealth transfers or rent-

seeking) (See Posner, (1986, chapters 13 and 19). Rubin (1982, 1983) argues that 

this distinction between common and statutory law is misleading. 



Prior to the seventeenth century, English courts appear to have invoked a per 

se rule against covenants not to compete.13 In Rogers v. Parrey, 2 Bu1st. 136, 

80 Eng. Reg. 1012 (1613), however, the Court of the King's Bench distinguished 

between general restraints (involving the entire Kingdom) and partial restraints 

(relating to a particular town), with the latter being permitted. 

Mitchel v. Reynolds (1711) involved the lease of a bakery that prevented the 

lessor from operating a competing bakery in the same parish, Chief Justice Parker 

explained the reasons for the law's general hostility towards restraint of trade 

contracts: 

First. The mischief which may arise from them (1) to the party by 
the loss of his livelihood and the subsistence of his family; (2) to 
the public by depriving it of an useful member. Another reason is 
the great abuses these voluntary restraints are liable to; as, for 
instance, from corporations who are perpetually laboring for 
exclusive advantages in trade and to reduce it into as few hands as 
possible. 

(This reasoning was echoed by the Massachusetts Supreme Court in Alger v. 

Thacher, 19 Pick. 54 (1837).) 

The efficiency reasons for allowing such covenants was expressed by Baron 

Parke in Malian v. May, 11 Mees. & W. 652 (1843), who wrote about what now would 

be termed a "free-rider" defense: 

Contracts for the partial restraint of trade are upheld ... because 
it is for the benefit of the public at large that they should be 
enforced. Such is the case of disposing of a shop in a 
particular place with a contract on the part of the vendor not to 
carryon a trade in the same place. It is, in effect, the sale of 

13 See, for example, The Dyer's Case, Y.B. Pasch. 2 Hen. 5, f.5, pl 26 (1415), 
and The Blacksmith's Case, 2 Leo. 210, 3 Leo. 217 (1587). Alger v. Thacher, 19 
Pick. 51, 52 (Mass., 1837), refers to the per se rule as being "old and settled 
law" by 1415. 

14 





of the party can be of no benefit to either. It can only be 
oppressive. It 





restraints were upheld, 17 while in other cases they were struck down. The most 

important common law decisions in this field appear to have been the Ohio Supreme 

Court decision in Salt Co. v. 



rationale presented in Mallan v. May, no compelling public policy argument could 

be made for upholding such covenants to counterbalance their clear 

anticompetitive potential. Given this, and the administrative difficulties in 

enforcing any "reasonableness" criteria, Taft's Addyston Pipe decision stands to 

this day. 

3. "Law and Economics" and Lande's Analysis 

In light of this background of common law and Law and Economics, it is 

important to review Lande's analysis. Lande contends that Congress was not 

familiar with the term "economic efficiency." This may be true, but it does not 

appear of great relevance. The common law, and its opposition to monopoly, dates 

back several centuries.18 If there is any validity to the "Law and Economics" 

school, scholars and judges like Bentham and Holmes were striving for hundreds 

of years to generate economic efficiency without employing that particular 

terminology. In effect, they knew intuitively what efficiency was, and were 

unwilling to wait for economists to define it. As Landes and Posner (1987 at 23) 

put it, "[p]eople can apply the principles of economics intuitively - and thus 

"do" economics without knowledge they are doing it." Indeed, the common law 

cases cited above often refer to such ideas as "the public good," or "the ground 

of public policy," concepts that may well be good proxies for modern idea of 

economic efficiency. The fact that Congress did not u0.8 127.43 3 Tm ground wait .24.91Tc 11.5932 0" 0 10.8 134.26 227 Tm (cited )mic1.37Tj  0.0206 Tc 10.8 0465.71 2861Tm (public )153. Tm7Tj  0.0206in (ground )Tj 135 Tc 361





somewhat more heated. Thus, an examination of the congressional debates cannot 

be expected to discern between the efficiency and the welfare-of-consumer 

hypotheses. 

Of course, if Congress were intent on redistributing rents to consumers that 

would have accrued to producers under the common 



rights of motorists. Similarly, an expressed concern for consumers in the 

debates over the Sherman Act does not imply that Congress was uninterested in the 

rights of producers.23 

Almost all legal theories of antitrust are driven by economic theories. The 

collapse in the mid- and late 1970s of the economic consensus for many antitrust 

policies was the natural precursor to the reduced antitrust enforcement levels 

of the 1980s. Despite this dramatic change in the relevant academic thinking, 

the 1970s antitrust "infrastructure", both public and private, remains largely 

in place. This infrastructure, looking to increase its own value and represented 

by Lande, would naturally look to the Congressional debates and note the concern 

for consumers, just as the policeman discussed above would note the concern of 

his legislature for motorists. Their success would lead to a greater role for 

antitrust, at least in the short term. The distinction between protecting 

consumers and protecting consumers efficiently, which may not have been important 

given the antitrust consensus of the 1960s and early 1970s, therefore takes on 

a greater relevance today than it did when Bork wrote his article in the mid-

1960s. 

To summarize, the Sherman Act can be viewed as a logical extension of the 

common law. The common law can be seen as an instrument for promoting economic 

efficiency. Therefore, Congress likely intended for the antitrust laws to 

enhance efficiency rather than facilitate wealth transfers. The debate on the 

Sherman Act can be viewed as part of attempts by lawmakers to recapture for 

consumers the rights to which they were entitled under common law in order to 

generate efficient outcomes. 

23 Rule and Meyer (1988 at 689) make a similar argument. 
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IV. Support for and Implementation of the Sherman Act 

A. Political Support for the Sherman Act 

According to the theory of wealth-distributing legislation (for example, 

Olson, 1965, 1982), some type of strong interest group lobbying effort is 

necessary to enact legislation that redistributes rents. Conceptually, an 

interest group such as the "consumer activists" or "consumerists" loosely 

associated with Ralph Nader, which arose in the late 1960s and early 1970s, could 

have promoted a consumer rent-seeking antitrust measure. No such group, however, 

appears to have been a crucial supporter of the Sherman Act. The closest and 

most important consumer-type group that scholars (DiLorenzo, 1985, Stigler, 1985, 

and Thorelli, 1955 at 58-60) record from the l880s and l890s are the Grangers, 

a populist movement that was devoted largely to lowering railroad rates for 

farmers. 

As Stigler (1985) points out, however, it is difficult to conclude that the 

Grangers were the primary motivation behind the Sherman Act. The Grangers had 

already obtained their desired legislation in 1887, the Interstate Commerce Act, 

which established the Interstate Commerce Commission (ICC) to reallocate rents 

to farmers.24 It is reasonable to believe that the Grangers approved of the 

Sherman Act, since it was not inconsistent with their interests. Yet the 

Grangers did not have a larger stake in its passage than any other group and it 

was not certain at the time of its passage whether the Sherman Act would apply 

24 See Hovenkamp (1988) and Gilligan, Marshall, and Weingast (1989). As 
several scholars have noted, the Grangers were aided by the railroads themselves, 
who also served to benefit from the legislation. For a full description of the 
political and economic forces behind the Interstate Commerce Act, see Fiorina 
(1986), Gilligan, Marshall, and Weingast (1989) and Prager (1989). 
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to railroads.25 As discussed above in Section II, Lande appears also to believe 

that populist sentiment was not responsible for the Sherman Act, as he is clear 

in his view that the Act was not a measure for distributing wealth from richer 

to poorer segments of society.26 

The support for the Sherman Act came from a great many sources and was 

widespread. Indeed, the vote for the final bill in Congress was nearly 

unanimous.27 A number of states across the country passed their own antitrust 

measures during the same time period in a pattern unrelated to Granger activity 

across states (Stigler 1985 at 5-6). This is consistent with a broad-based 

desire for economic efficiency achieved by making a moderate change in public 

policy through amending the common law (as discussed by Stigler, 1985 at 7) or 

by an efficiency generating compromise among interest groups, as described by 

Becker (1983) and Wittman (1989). The Act does not seem to have been generated 

by the activity typically associated with rent-seeking legislation. 

B. Implementation 

Modern political economy also posits that the goals of a particular policy 

will affect how Congress chooses to implement that policy. Congress' designation 

25 This question was not resolved until U. s. v. Trans-Missouri Freight 
Association 166 U.S. 290 (1897). 

26 If indeed wealth redistribution were the goal of the Sherman Act, it would 
raise some difficult policy questions. For instance, assume that two ski resorts, 
each owned by a labor union pension fund, desired to merge for market power 
reasons. Assuming that the clientele of these resorts have higher average income 
than the union members, a wealth transfer policy might imply that such a case 
should not nb 
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of the judicial system to interpret the antitrust laws suggests a stronger 

likelihood that Congress desired economic efficiency to be the goal of the 

Sherman Act. 

Two basic methods were available to Congress in implementing the Sherman 

Act. 28 First, it could have entrusted the law to the judiciary, as with the 

common law. Under this arrangement, decisions would be made by judges under the 

"preponderance of the evidence" or "greater weight of the evidence" standard 

generally used in civil cases. (See, for example, Cleary, 1972 at 793-796.) 

Granting courts the authority to determine the meaning of a vaguely worded law 

such as the Sherman Act is entirely consistent with the precepts of a common law 

approach promoting economic efficiency.29 

Alternatively, Congress could have entrusted the enforcement of the statute 

to an administrative agency such as the ICC. An administrative agency, as 
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were a reasonable basis to support the agency's decision, and if the agency is 

acting in a consistent manner.31 

The early academic theory of administrative agencies argued that such 

agencies would be more efficient administrators of one part of the law than 

judges, who have to deal with a wide variety of matters. (For a summary of this 

rationale see Mitnick, 1980 at 31.) This idea has been replaced by the "capture" 

theory. 32 According to the capture theory, Congress establishes an 

administrative agency to enforce the political "deal n it has enacted. The agency 

then adopts a set of administrative procedures to enforce the political contract. 

Under this arrangement, should an agency's future ical to should procedures to to establj /T1_2148 0 10.8 181.343898296389.331.inteis m (The 7 0640 0 10.8 1084038 4d96389.331.Similarlyd )Tj 11. 0 10.8 437.02 549.96389.331.
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1990.) In effect, the administrative procedures create a bias towards the client 

interest group in the administrative agency's decisions. 

The rise of administrative agencies in the twentieth century is consistent 

with Rubin's thesis on the goals of law in an era of interest groups. The 

"capture theory" explains why Behrman 



Conceivably administrative agencies could have been considered an oddity in 

1890 (though they were common at the state level) and Congress may have been 

reluctant to create another one without first evaluating the ICC's performance. 

Twenty-four years later, however, in 1914, the Congress created the Federal Trade 

Commission to also enforce the antitrust laws, as well as to handle consumer 

protection matters. At first glance, the FTC, with its Commissioners and 

administrative law judges, looks like an administrative agency. Yet when it 



that applied to goods as diverse as funerals and sweaters. 38,39 

The theory presented here indicates that the Magnuson-Moss Act, by giving 



administrative agencies suggests that the Congress would have acted as it did 

when it regulated the railroads in 1887 and embodied antitrust authority in an 

administrative agency. 

v. Conclusion 

Theory and empirical evidence strongly indicate that the primary goal of the 

Sherman Act of 1890 was to enhance economic efficiency. This type of statute was 

not uncommon before the modern rise of interest groups, nor unknown afterward. 

The Sherman Act is a logical and modest extension of the common law, which 

reaches towards economic efficiency. Unlike the Magnuson-Moss Act of 1975, no 

"consumerist" lobby appears to have exerted enough influence over Congress in 

1890 to pass a law that would redistribute wealth via antitrust proceedings. 

Further, enforcement authority for the Sherman Act was given to the judiciary, 

rather than to an administrative agency subject to capture by special interests. 

Thus, the weight of the evidence suggests that the original goal of the Sherman 

Act was to maximize economic efficiency. 
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