UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION

WASHINGTON, D.C. 20580

Office of the Chairman

March 19, 1999

The Honorable Albert Gore, Jr.
President of the Senate

United States Senate
Washington, D.C. 20510

Re: Twenty-First Annual Report to Congress Pursuant
to Section 815(a) of the Fair Debt Collection
Practices Act

Dear Mr. President:

The Federal Trade Commission ("Commission") isrequired by Section 815(a) of the Fair
Debt Collection Practices Act ("FDCPA" or "Act"), 15 U.S.C. 88 1692-16950, to submit a report
to Congress each year summarizing the administrative and enforcement actions taken under the
Act over the preceding twelve months. These actions are part of the Commission's ongoing effort
to curtail abusive, deceptive, and unfair debt collection practices in the marketplace. Such
practices have been known to cause various forms of consumer injury, including emotional
distress, invasons of privacy, and the payment of amounts that are not owed, and can severely
hamper consumers ability to function effectively at work. Although the Commission isvested
with primary enforcement responsibility under the Act, overall enforcement responsibility is
shared by other federal agencies. In addition, consumers who believe they have been victims of
statutory violations may seek relief in state or federal court.

Thisreport presents an overview of the types of consumer complaints received by the
Commission over the past year, a summary of the Commission’s consumer and industry education
initiatives this year, and a summary of the Commission’s debt collection enforcement cases that
became public in 1998. The report also contains four recommendations for changes to the
FDCPA that the Commission believes will improve the statute' s clarity and its effectiveness as a
law enforcement tool. These recommendations have been included in previous annual reports.
Finally, the report outlines the activities of the other federal agencies responsible for administering
and enforcing the Act with regard to entities under their respective jurisdictions.

INTRODUCTION

Although the Fair Debt Collection Practices Act prohibits abusive, deceptive, and
otherwise improper collection practices, it permits reasonable collection efforts that promote
repayment of legitimate debts. Thus, the Commisson's goal isto ensure compliance with the Act
without unreasonably impeding the collection process. The Commission recognizes that the
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however, described collection tactics that, if described accurately, clearly do congtitute
“harassment.” Such apparent violations ranged from collectors calling several timeswithin a very
short period to collectors screaming obscenities and racial durs, or even threatening violence to
the consumers or their family members.

Failing to send required consumer notice: The FDCPA requires that debt collectors send
consumers a written notice that includes, among other things, the amount of the debt, the name of
the creditor to whom the debt is owed, and a statement that, if within thirty days of receiving the
notice the consumer disputes the debt in writing, the collector will obtain verification of the debt
and mail it to the consumer.?2  Many consumers complained that collectors who contacted them
did not provide such a notice. Without the notice, these consumers did not know how much the
debt collector was demanding or to which creditor they allegedly owed a debt. Consumerswho
did not receive the notice also did not know they had to send their dispute in writing if they
wished to obtain verification of the debt. Moreover, because many of these collectors even
refused to give consumers the name of their company, the consumers could not complain to law
enforcement agencies or Better Business Bureaus.

Failing to verify disputed debt: The FDCPA also providesthat, if a consumer does submit a
dispute in writing, the collector must cease collection efforts until it has provided verification of
the debt. Many consumerstold usthat collectorsignored their written disputes, sent no
verification, and continued their collection efforts. Other consumers told us that some collectors
who did provide them with verification continued to contact them about the debts between the
date the consumers submitted their dispute and the date the collectors provided the verification, a
practice that also violates the FDCPA.

Calling consumer’s place of employment: A debt collector may not contact a consumer at work
if the collector knows or has reason to know that the consumer’s employer prohibits the
consumer from receiving such contacts.®> Many consumers complained that debt collectors
continued to call them at work after they or their colleagues specifically told the collector that
such calls were prohibited by the consumer’s employer. By continuing to contact consumers at
work in these circumstances, debt collectors may put the consumersin jeopardy of losing their
jobs.

Revealing alleged debt to third parties. We continue to receive complaints about unauthorized

third-party contacts. Consumers employers, relatives, children, neighbors, and friends have been
contacted and informed about consumers debts. Such contacts typically embarrass or intimidate
the consumer and are a continuing aggravation to third parties. Contacts with consumers

2 Section 809(a), 15 U.S.C. § 1692g(a). The collector need not send such a written notice if
the collector’ s initial communication with the consumer was oral and the consumer received this
information in the initial communication.

? Section 805(a)(3), 15 U.S.C. § 1692¢(a)(3).
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charges exceed the debt itsdlf. Finally, consumers are complaining in increasing numbers that debt
collectors are debiting their bank accounts without their knowledge or permission and that banks
are permitting the practice on the erroneous assumption that consumers have authorized the
transfers. Collectors may be obtaining consumers' account numbers from checks consumers have
written in the past, from current checks written on accounts with insufficient funds, or from
consumers themselves on false pretenses. While it istrue that some transfers are supported by
proper authorization and are, in fact, more convenient for both consumer and debt collector alike,
it appears that some abuse of the practice is occurring.

Complaints about creditors' in-house collectors: The Commission continued to receive many
complaints about creditors collecting their own debts. Because creditors are not generally
covered by the FDCPA, some in-house collectors use no-holds-barred collection tactics in their
dealings with consumers. While the Commission cannot pursue such creditor employees under
the FDCPA, it can do so under the Federal Trade Commission Act. The agency has brought such
cases in the past and will continue to do so as appropriate cases present themselvesin the future.

CONSUMER AND INDUSTRY EDUCATION: The First Prong of the FDCPA Program

The Commission’s consumer education initiative and business education initiative combine
to form the first prong of the Commission’s FDCPA program. The other prong isthe
Commission’'s enforcement initiative, discussed below. The consumer education initiative informs
consumers throughout the nation of their rights under the FDCPA and the requirements that the
Act places on debt collectors. With this knowledge, consumers can identify when collectors are
violating the FDCPA and exercise their rights under the statute. An informed public that enforces
its rights under the FDCPA operates as a powerful, informal enforcement mechanism. The
industry education initiative informs collectors of the Commission staff’ s positions on various
FDCPA issues. With this knowledge, industry members can then take all necessary stepsto
comply with the Act.

Toolsfor both consumers and industry: Two of the Commission’s educational tools are useful
in both the consumer education initiative and the industry education initiative. The Commission
gtaff’'s Commentary on the Fair Debt Collection Practices Act (“Commentary”),® wasissued in
1988 and provides the saff’ s detailed analysis of every section of the Act. The comments serve
as valuable guidance for consumers, their attorneys, courts, and members of the collection
industry.’® The Commentary superseded staff opinions issued prior to its publication, but staff
members have issued many additional opinion letters since that date. Like the Commentary, these
|etters provide consumers, attorneys, courts and the collection industry with the Commission

9 53 Fed. Reg. 50,097 (1988).

10 A gmall number of the staff’s Commentary positions are now inaccurate because of a minor
amendment to the statute and several recent court decisions.
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LEGISLATIVE RECOMMENDATIONS

The Commission recommends four amendmentsto, or clarifications of, the FDCPA as
permitted by Section 815 of the Act. These recommendations have been reported in past annual
reports.

Section 809(a): Clarity of Notice: The Commission continues to recommend that Congress
amend Section 809 to make explicit the standard for clarity to be applied to the notice required by
that Section. Section 809(a) of the Act requires debt collectors to send a written notice to each
consumer within five days after the consumer isfirst contacted, stating that if the consumer
disputes the debt in writing within thirty days after receipt of the notice, the collector will obtain
and mail verification of the debt to the consumer.

As presently drafted, the FDCPA does not specify any standard for how the 809(a) notice
must be presented to consumers such as the color and size of the typeface and the location on the
collection notice. Attempting to take advantage of thislack of clarity, some debt collectors print
the notice in atype Sze consderably smaller than the other language in the dunning letter, or
obscure the notice by printing it on a non-contrasting background in a non-contrasting color.
Significantly, two courts of appeal have held that collection letters that use small or otherwise
obscured print in the notice required by Section 809(a) and at the same time use much larger,
prominent or bold-faced type in the text of the |etter violate the Act.® The courts reasoned that
the payment demand in the text both contradicts and overshadows the required notice.® Neither
of the courts attempted to specify which elements of presentation would congtitute a clear
disclosure to consumers of their dispute rights under Section 809(a).

The Commission recommends that Congress eliminate this problem by amending Section
809 explicitly to require a more conspicuous format for the notice by mandating that it be "clear
and conspicuous." That standard could be defined as "readily noticeable, readable and
comprehensible to the ordinary consumer.” The definition could also reference various factors
such as size, shade, contrast, prominence and location that would be considered in determining
whether the notice meets the definition. A number of Commission decisons and orders define the
"clear and conspicuous' standard in a variety of contexts.* Proper application of such a standard

2 Miller v. Payco-General American Credits, Inc., 943 F.2d 482 (4th Cir. 1991); Swanson v.
Southern Oregon Credit Services, Inc., 869 F.2d 1222 (9th Cir. 1989). See also United Statesv.
National Financial Services, Inc., 98 F.3d 131, 139 (4th Cir. 1996) (*bold commanding type of
the dunning text overshadowed the smaller, less visible, validation notice printed on the back in
gmall type and light grey ink™).

13 Miller, 943 F.2d at 484; Swanson, 869 F.2d at 1225-26. Both the format and the substance
of the letter were held to "overshadow" the notice required by Section 809(a) in each case.

14 See, e.q., Geocities, Docket No. 3849, 1999 FTC Lexis17, *14 (Feb. 5, 1999) (consent)
(webgite privacy disclosure); California Suncare, Inc., 123 F.T.C. 332, 383 (1997) (consent)
(continued...)
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Insurance Corporation, the Office of Thrift Supervison, the National Credit Union
Administration, the Department of Transportation, and the Department of Agriculture. These
agencies have provided the Commission with a description of their activities during the past year.
Almost all of the organizations regulated by these agencies are creditors and, as such, largely fall
outside the coverage of the Act. When these agencies receive complaints about debt collection
firmsthat are not under their jurisdiction, they generally forward them to the Commission.

The Office of the Comptroller of the Currency ("OCC") enforces compliance with the
FDCPA's provisions with respect to national banks. The OCC reports that its examination of all
national banks on aregular basis shows that thereis a high level of compliance with the Act.* No
violations of the Act were discovered as a result of the OCC examinations of national banksin
1998. The OCC also resolves complaints againgt national banks. It recelved 68,553 consumer
complaints, of which 2480 involved debt collection practices or tactics. No violations of the Act
by national banks were identified.

The Federal Reserve Board ("FRB") enforces compliance with the FDCPA's provisions
with respect to member banks of the Federal Reserve System other than national banks. The FRB
continues to enforce the Act, as it applies to state member banks, through regular compliance
examinations. The FRB encountered no significant problems enforcing the Act in 1998 and
cons ders compliance with the Act by state member banksto be satisfactory. A review of the
1998 Consumer Affairs examination reports submitted to the FRB by December 31, 1998,
revealed one violation of the FDCPA. 1n 1998, the FRB received 33 complaints alleging
violations of the Act. Nine of the complaints were againgt state member banks. None of the nine
complaints was subject to the Act because state member banks collected only their own debts.

The Federal Depost Insurance Corporation ("FDIC") enforces compliance with the
FDCPA's provisions with respect to banks (other than members of the Federal Reserve System)
whose deposits or accounts are insured by the FDIC. The FDIC encountered no significant
problems with enforcement of the FDCPA in 1998. Examiners checked for compliance with the
Act during the course of regular compliance examinations of approximately 6100 insured
nonmember ingtitutions that are supervised by the FDIC. Based upon areview of 1863
compliance examination reports completed in 1998, the FDIC found that only seven ingtitutions
supervised by the FDIC engaged in activities that brought them within the FDCPA'’ s coverage.
None of the seven was cited for FDCPA violations.

The Office of Thrift Supervison ("OTS") enforces compliance with the FDCPA with
respect to institutions subject to certain provisions of the Home Owners Loan Act of 1933, the
National Housing Act, and the Federal Home Loan Bank Act. The OTS's examiners conducted
463 compliance examinationsin 1998. No FDCPA violations were cited. During 1998, the
number of complaints received regarding the Act was less than one percent of all complaints
received for the year.

% The OCC’s compliance program includes examinations of all national banking companies
every 24 or 36 months depending on the size and complexity of the bank.
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The National Credit Union Administration ("NCUA") enforces compliance with the
FDCPA's provisions with respect to federal credit unions. The NCUA has delegated the
enforcement of the Act to six regional directors who supervise field examinersin conducting on-
gte examinations of credit unions under itsjurisdiction. The NCUA's publication, Compliance: A
Self-Assessment Guide, provides credit union officials with information about the requirements of
the Act. The NCUA found no FDCPA violationsin 1998 and received no complaints of federal
credit unions violating provisons of the Act. In general, federal credit unions do not perform
debt collection services for other credit unions or lenders.

The Department of Transportation ("DOT") enforces compliance with the FDCPA's
provisions with respect to air carriers subject to the Federal Aviation Act of 1958. DOT did not
report any FDCPA violationsin 1998. DOT datesthat air carriers collect their own debts and are
thus largely outside the scope of the provisions of the Act.

The United States Department of Agriculture ("USDA™) enforces compliance with the
FDCPA's provisions with respect to any activities subject to the Packers and Stockyards Act. The
USDA reportsthat it has encountered no fact sSituations that fall within the statutory provisions of
the Act.

STATE EXEMPTIONS FROM THE FDCPA

Section 817 of the FDCPA permits states to petition the Commission for an exemption
from the provisions of the Act.?® Pursuant to Section 817, the Commission promulgated
regulations shortly after the statute's enactment that provide criteria and establish procedures
whereby the Commission may exempt from the Act any debt collection practice within a state.”
To seek an exemption under the Act, a state must petition the Commission for a determination
that under the laws of that state, any class of debt collection practices within that state is subject
to requirements that are substantially similar to, or provide greater protection for consumers than,
the requirements of the FDCPA. To obtain an exemption under the Act, the petitioning state
must provide documentation demongtrating that the state law provides protections substantially
smilar to those of the FDCPA, and that the state has sufficient resources to enforceitslaw. The
Commission received no petitions for exemption in 1998.

% Section 817, 15 U.S.C. § 16920 provides.

The Commission shall by regulation exempt from the requirements
of thistitle any class of debt collection practices within any State if
the Commission determines that under the law of that State that
class of debt collection practicesis subject to requirements
substantially similar to those imposed by thistitle, and that thereis
adequate provision for enforcement.

%" These regulations are codified at 16 C.F.R. Part 901 et seq.
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CONCLUSION

As noted above, a high percentage of debt collectors covered by the FDCPA already
comply with the FDCPA. The Commission’s balanced FDCPA program of education and
enforcement will continue to encourage those collectors to comply and provide strong incentives
for those who are not complying to do so in the future.

By direction of the Commission.

Robert Pitofsky



