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to the TCPA regulations, such as telecommunications common carriers engaged in common
carrier activity, banks, and exclusively intrastate sellers and telemarketers.

The FTC submitted comments to the FCC during its rulemaking that explained the FTC's
amended TSR, identified areas where the FCC's rule differed, and recommended that the FCC
adopt identical regulations.  Nevertheless, with respect to those subjects that both regulations
cover, we have identified six instances where the FCC’s revised TCPA regulations are less
restrictive than the amended TSR on sellers or telemarketers.  The FTC recommends that the two
agencies closely monitor these points of divergence to ensure that the discrepancies do not result
in negative consequences for either consumers or businesses.

Two of the differences may impact the number of telemarketing calls that consumers will
receive.  The first difference involves the method of calculating the maximum three percent call
abandonment rate.  The FCC’s standard provides more flexibility to sellers and telemarketers
subject to only its regulations.  This standard could permit those sellers and telemarketers to
target their call abandonment so that certain groups of consumers receive a disproportionate
number of abandoned calls.  If an adverse result in fact occurs, the FTC and the FCC should work
together to reconcile the different approaches.

The second difference involves the established business relationship exemption to the
National Do Not Call Registry requirements.  The FTC’s established business relationship
exemption is narrowly crafted to conform to consumers’ likely expectations about receiving calls
from companies with whom they do business.  The FCC’s exemption is broader because it does
not require consideration to be exchanged for the formation of a business relationship between a
company and the consumer.  Thus, consumers who place their numbers on the National Do Not
Call Registry may receive more calls than they expect.  It is important to be cognizant of the high
consumer expectations of the Do Not Call Registry.  If telemarketers and sellers attempt to
exploit the FCC’s arguably broader exemption and consumers receive more calls, this could
diminish the effectiveness of the Do Not Call Registry.  If this result occurs, the FTC and the
FCC should work together to reconcile the different requirements.

The third discrepancy between the agencies’ regulations involves the exemption of
“personal relationship” calls from the National Do Not Call Registry requirements.  Although the
amended TSR does not contain a similar exemption, the FTC’s business education publication,
“Complying With the Telemarketing Sales Rule,” advises that: 

FTC staff does not contemplate enforcing the National Do Not Call Registry
provisions against individuals who make a sales calls out of their own homes to
personal friends, family members, or small numbers of personal referrals.  In fact,
most of the calls made by such small direct sellers probably would be local or
“intrastate” calls, and therefore not covered by the TSR. The TSR applies to
telemarketing campaigns that involve more than one interstate call.







10  The FTC and FCC are required to transmit to Congress, in addition to this initial 45-day report, annual
reports for each fiscal year from 2003 through 2007 analyzing the effectiveness of the National Do Not
Call Registry, and providing statistics regarding its usage and law enforcement proceedings under the
agencies’ respective telemarketing rules.  Specifically, Section 4(b) of the DNCIA requires that each such
annual report include: 
(1) an analysis of the effectiveness of the Do Not Call Registry as a national registry;
(2) the number of consumers who have placed their telephone numbers on the registry;
(3) the number of persons paying fees for access to the registry and the amount of such fees;
(4) an analysis of the progress of coordinating the operation and enforcement of the Do Not Call Registry

with similar registries established and maintained by the various States;
(5) an analysis of the progress of coordinating the operation and enforcement of the Do Not Call Registry



14  The Telemarketing Act required that such a review be undertaken within 5 years after promulgation of
the mandated rule. 15 U.S.C. § 6108.

15  The original TSR’s Do Not Call provision required a seller or telemarketer to maintain a list of
consumers who requested not to receive calls from or on behalf of the particular seller whose goods or
services were being offered, and prohibited calls to those consumers who asserted such requests.  16
C.F.R. § 310.4(b)(ii) (2002).  This is the “entity-specific” Do Not Call provision, now supplemented in
the TSR with the National Do Not Call Registry provisions.

16  65 Fed. Reg. 10428 (Feb. 28, 2000). 
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The Rule Review: In 1999, the FTC initiated a proceeding to review the effectiveness of
the TSR.14  This review began with a Federal Register notice announcing a forum, scheduled for
January 11, 2000, to explore issues related to the Do Not Call provision of the Rule.15   After the
Do Not Call forum, the Commission, on February 28, 2000, published a second notice in the
Federal Register, broadening the scope of the Rule review to encompass the effectiveness of all
the Rule’s provisions.  This notice invited comments and announced a second public forum
covering the TSR as a whole.16  In response to this notice, the FTC received 92 comments from
representatives of industry, law enforcement, and consumer groups, as well as from individual
consumers.  The commenters strongly supported the TSR’s continuing role as the centerpiece of
federal and state efforts to protect consumers from interstate telemarketing fraud, but criticized as
ineffective the TSR’s provisions dealing with consumers’ right to privacy, such as the entity-
specific Do Not Call provision.  The comments stressed that new technologies, such as predictive
dialers, had dramatically increased the number of telemarketing solicitations, and the frequency
with which such calls were “abandoned,” leaving consumers with either an unexplained hang-up
or silence known as “dead air.”  Commenters noted increasing frustration with telemarketing
calls, which many described as unwanted intrusions into their homes and personal time, and they
complained that the TSR’s entity-specific Do Not Call provision was inadequate as a means of
stopping unwanted calls, and burdensome to consumers, who were required to make a separate
request to each seller or telemarketer that he or she not be called again.

The Rule Amendment Proceeding:  The agency proposed to amend the Rule by adding
provisions designed to address changes in telemarketing practices that had emerged since the
promulgation of the original TSR, and that were having a negative impact on consumers.  Chief
among these proposals was the establishment of a National Do Not Call Registry and the addition
of Rule provisions prohibiting sellers and telemarketers 



17  67 Fed. Reg. 4492 (Jan. 30, 2002).  Also available online at
http://www.ftc.gov/bcp/rulemaking/tsr/tsrrulemaking/tsrfrn020130.pdf.  

18  68 Fed. Reg. 4580 (Jan. 29, 2003), attached as Appendix A.

19  15 U.S.C. § 6105(a).

20  15 U.S.C. §§ 44 & 45(a).  Although non-profit organizations are outside the jurisdiction of the FTC,
§ 1011 of the USA PATRIOT Act, Pub. L. 107-56, 115 Stat. 272 (Oct. 26, 2001), expanded the
Telemarketing Act’s definition of “telemarketing” to encompass any call soliciting a “charitable
contribution, donation, or gift of money or any other thing of value.”  Thus, the TSR covers fundraising
calls placed by for-profit telemarketers on behalf of charities.  Nevertheless, the Rule exempts such
telemarketers from the National Do Not Call Registry provisions. 16 C.F.R. § 310.6(a).
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telemarketers wishing to avail themselves of its protection demonstrate that they have actively



21  15 U.S.C. § 1012(b).

22  15 U.S.C. §§ 6102(d)(2)(a) & 6102(e)(1).

23  15 U.S.C. § 6106(4).  
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Ferguson Act, which provides that “the Federal Trade Commission Act, as amended, shall be appli-
cable to the business of insurance to the extent that such business is not regulated by state law.”21  

The Telemarketing Act also exempts certain entities regulated by the Securities and
Exchange Commission or the Commodity Futures Trading Commission from coverage by the
TSR,22 and limits the reach of the Rule to only interstate telemarketing by defining “telemarketing”
as “a plan, program, or campaign which is conducted to induce purchases of goods or services, or a
charitable contribution, donation, or gift of money or any other thing of value, by use of one or more
telephones and which involves more than one interstate telephone call.”23  (Emphasis supplied.)

2. TSR Provisions That Have Parallels in
The FCC’s Amended TCPA Regulations

a. The National Do Not Call Registry Provision

Section 310.4(b)(1)(iii)(B) of the amended TSR prohibits sellers and telemarketers from
calling any person when:  “that person’s telephone number is on the ‘do-not-call’ registry,
maintained by the Commission, of persons who do not wish to receive outbound telephone calls
to induce the purchase of goods or services . . .”  This provision addresses concerns expressed
very strongly by rulemaking participants that the original Rule’s entity-specific Do Not Call
provision was ineffective to stop unwanted calls, and that it placed the burden on the consumer to
deal individually with each telemarketer calling his or her home.  

b. The Established Business Relationship Exemption
To the National Do Not Call Registry Provision

Section 310.4(b)(1)(iii)(B)(ii) of the amended TSR creates an exception to the National
Do Not Call Registry provision allowing calls when a seller “has an established business
relationship with [a person whose telephone number is on the ‘do-not-call’ registry so long as]
that person has not stated that he or she does not wish to receive outbound telephone calls [from
the seller on behalf of whom the call is being made].”  

The term “established business relationship” is defined in Section 310.2(n) as “a
relationship between a seller and a consumer based on:  (1) the consumer’s purchase, rental, or
lease of the seller’s goods or services or a finan



24  This section of the amended TSR includes a footnote at this point specifying that “for purposes of this
Rule, the term “signature” shall include an electronic or digital form of signature, to the extent that such
form of signature is recognized as a valid signature under applicable federal law or state contract law.”
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This provision addresses the nearly unanimous concern expressed by industry that



25  16 C.F.R. § 310.6(a).

26  In addition, the safe harbor provisions also protect sellers and telemarketers from inadvertent errors
that result in denial of, or interference with, any person’s right to be placed on a Do Not Call list –
practices that are newly prohibited in the amended TSR by § 310.4(b)(1)(ii).

27  This provision, discussed below, prohibits a telemarketer from denying or interfering in any way,
directly or indirectly, with a person’s right to be placed on any Do Not Call list.
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an outbound telephone call made by or on behalf of the seller whose goods or services are being
offered, or made on behalf of the charitable organization for which a charitable contribution is
being solicited.”  This is the “entity-specific” Do Not Call provision.

This provision was part of the original TS



28  16 C.F.R. § 310.4(b)(3).

29  16 C.F.R. § 310.4(b)(2).

30  16 C.F.R. § 310.4(a)(7).

31  F-0.00r a more complete discussion of the Caller ID provision of the TSR, see



32  16 C.F.R. § 310.4(b)(4).

33  16 C.F.R. § 310.4(b)(1)(iv).
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results from the use of telemarketing equipment known as “predictive dialers.”  Using an
algorithm, predictive dialers promote telemarketers’ efficiency by calling more numbers than there
are available sales representative at the time each call is being placed.  Ideally, by the time each
call goes through and is answered, a sales representative is available to handle the call.  Inevitably,
however, some calls go through and are answered, but no sales representative is available to take
them.

The use of predictive dialers maximizes the amount of time telemarketers’ sales
representatives spend speaking with prospective purchasers and minimizes the amount of time they
spend waiting to reach one.  An inevitable “side effect” of predictive dialers’ functionality,
however, is that the dialer will sometimes reach more consumers than can be connected with
available sales representatives.  In those situations, the dialer will either disconnect the call or keep
the consumer connected in case a sales representative becomes available.  The rulemaking record
demonstrated that this is a very troublesome problem for consumers, who, when confronted with
no one on the line after rushing to reach the phone, are at worst frightened of potential stalkers and
at best annoyed by the “dead air.”

Thus, after review of the record on this issue, the FTC determined to add a provision to
the TSR making it a rule violati





39  16 C.F.R. §§ 310.4(a)(2), (3), and (4).

40  16 C.F.R. § 310.4(a)(1).

41  16 C.F.R. § 310.4(b)(1)(i).

42  16 C.F.R. § 310.5.

43  These provisions are included in the amended TSR pursuant to the mandate of Congress, as set forth in



45  See 16 C.F.R. § 310.4(a)(6), and App. A at 4616-26.

46  See 16 C.F.R. § 310.3(a)(iii) and App. A at 4611.

47  See 16 C.F.R. §§ 310.3(a)(1)(vi) and (a)(2)(viii).

48  See 16 C.F.R. §§ 310.3(a)(1)(vii) and (a)(2)(ix).

49  See 16 C.F.R. §§ 310.3(a)(1)(iv) and 310.4(d)(4).

50  See 16 C.F.R. § 310.4(a)(5).

51  See generally, App. A at pp. 4595-97.

52  See 16 C.F.R. § 310.5(a)(5).

53  See 16 C.F.R. § 310.6(b)(6).

54  See 16 C.F.R. § 310.6(b)(1)-(7).
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such consent in transactions involving preacquired account information),45 and by prohibiting the
use of the written confirmation method of obtaining express verifiable authorization in
transactions involving preacquired account information and a free-to-pay conversion offer.46 

In response to record evidence, as well as law enforcement experience showing the
prevalence of harm to consumers in the sales of certain types of goods or services, the amended
TSR also adds provisions to:  mandate disclosures and prohibit misrepresentations in the sale of
credit card loss protection plans;47 mandate disclosures and prohibit misrepresentations in the
case of negative option offers;48 expand upon the prize promotion disclosures required by the
original TSR;49 prohibit disclosing or receiving, for consideration, unencrypted consumer account
numbers for use in telemarketing;50 and clarify that “upselling transactions,” where a solicitation
to purchase goods or services is made following an initial transaction during a single telephone
call, are covered by the amended TSR.51  The amended TSR also extends the recordkeeping
provision to include records of express informed consent and express agreement, now required by
the amended TSR.52  Finally, the amended TSR clarifies that facsimile transmissions, electronic
mail, and other similar methods of delivery are 



55  47 U.S.C. § 227(c)(3).

56  47 U.S.C. § 227(c)(1)(A) & (E).  

57  FCC Report and Order Re: Rules and Regulations Implementing the Telephone Consumer Protection
Act of 1991, CC Docket No. 92-90 (Oct. 16, 1992), 7 FCC Rcd 8752 (1992); see
http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=



58  (...continued)
person or entity, and placing the subscriber’s name and telephone number on the Do Not Call list at
the time the request is made;

• identifying the person or entity making the telephone solicitation, including the name of the
individual caller, the name of the person or entity on whose behalf the call is made, and a telephone
number or address at which the person or entity may be contacted; 

• applying the subscriber’s request not to be called to the particular business making the call (or on
whose behalf the call is made), and not to affiliated entities (absent a specific request by the
subscriber to the contrary) unless the consumer reasonably would expect them to be included given
the identification of the caller and product being advertised; and

• requiring that the person or entity making telephone solicitations must maintain a record of a caller’s
request not to receive future telephone solicitations, and that such requests be honored for 10 years
from the time they are made.

59  See FCC Report and Order 01-153 at p. 13.  67 Fed. Reg. 62667 (Oct. 18, 2002).

60  See Consumer & Governmental Affairs Bureau Announces An Extension of Time To File Reply
Comments on the Telephone Consumer Protection Act (TCPA) Rules, Public Notice, DA 02-2554 (rel.
Dec. 20, 2002).

61  68 Fed. Reg. 44144 (July 25, 2003), attached hereto as Appendix B, and available on the FCC website
at: http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-03-153A1.pdf.  References to these
regulations in this report will be to “revised TCPA regulations” or “revised FCC’s regulations.”
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The TCPA’s Coverage of Certain Other Telemarketing and Facsimile Advertising
Practices:   In addition to addressing unwanted telemarketing calls, the TCPA directed the FCC
to adopt regulations that would cover a variety of practices, including:  the use of automatic
telephone dialing system or an artificial or prerecorded voice to call a variety of specified types of
telephone lines (e.g., emergency lines such as “911” lines, hospital and nursing home patient
room lines, and “called party pays” lines); the use of artificial or prerecorded voices to call
residential telephone lines without the line subscriber’s prior permission; the use of fax machines
or other devices to send unsolicited advertisements; and the use of automatic dialing systems in a
way that ties up two or more telephone lines of a multi-line business simultaneously.  The TCPA
also directed the FCC to revise or establish technical and procedural standards for fax machines
and systems that are used to transmit any artificial or prerecorded voice message via telephone. 
The original TCPA regulations addressed each of these issues as directed by the TCPA.

Revision of TCPA Regulations: On September 18, 2002, the FCC announced that it was
seeking comment on whether its TCPA Regulations should be revised “in order to carry out more
effectively Congress’s directives in the TCPA.”59  Subsequently, following the FTC’s
announcement of the amended TSR on December 18, 2002, the FCC extended the comment
period in its rulemaking proceeding to January 31, 2003.60  Following passage of the DNCIA in
March 2003, the FCC issued a notice seeking comments on the DNCIA’s requirements.  On June
26, 2003, the FCC announced its amended TCPA Regulations, which were posted on the FCC
website on July 3, 2003, and published in the Federal Register on July 25, 2003.61  



62  “Tax-exempt nonprofit organizations are not required to comply with § 64.1200(d) [the entity-specific
Do-Not-Call provision].”  47 C.F.R. § 64.1200(d)(7).

63  47 C.F.R. § 64.1200(f)(9).
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B. The FCC’s Revised TCPA Regulations, 
Compared to the FTC’s Amended TSR

1. Scope of Coverage

The TCPA, through its definition of the key term “telephone solicitation,” sets the limits
of coverage of the FCC’s TCPA regulations.  The term is defined in the TCPA as “the initiation
of a telephone call or message for the purpose of encouraging the purchase or rental of, or
investment in, property, goods, or services, which is transmitted to any person, but such term
does not include a call or message (A) to any person with that person's prior express invitation or
permission, (B) to any person with whom the caller has an established business relationship, or
(C) by a tax exempt nonprofit organization.” (Emphasis supplied.)  Thus, the parts of the TCPA
regulations written in terms of “telephone solicitation” – including the National Do Not Call and
entity-specific Do Not Call provisions62 –  do not cover established business relationship calls or
calls by non-profit tax-exempt organizations.  The FCC’s regulations go farther than the statute
with respect to the nonprofit exemption, exempting calls placed “by or on behalf of a tax-exempt
nonprofit organization.”63 (Emphasis supplied.).  

At any rate, the jurisdictional sweep of the TCPA and the regulations thereunder is very
broad, and is unaffected by any limitations like those that restrict the reach of the FTC’s TSR.  As
a result, in those few instances where the revised TCPA regulations are somewhat more
restrictive than analogous provisions of the amended TSR, the revised TCPA provision will
govern for all companies subject to both agencies’ regulations.  In those few instances where the
FTC’s amended TSR is more restrictive than analogous provisions of the revised TCPA
provisions, the result will be less restrictive rules for entities under the sole jurisdiction of the
FCC – such as telecommunications common carriers engaged in common carrier activity - than
for entities subject to both agencies’ regulations.

1. Revised TCPA Regulations that Parallel 
Analogous Amended TSR Provisions.

a. The FCC’s National Do Not Call Registry Provision

Both agencies’ regulations are closely parallel on this point.  The revised TCPA
regulations adopt the National Do Not Call Registry as a method by which consumers may block
unwanted telemarketing calls.  Specifically, the revised TCPA regulations prohibit “telephone
solicitation” to any “residential telephone subscriber who has registered his or her telephone
number on the national Do Not Call registry of persons who do not wish to receive telephone
solicitations that is maintained by the federal government.”  The FCC has made clear that this
provision, like its counterpart in the FTC’s amended TSR, covers wireless telephones as well as







72  47 C.F.R. § 64.1200(c)(2)(i)(E).

73  16 C.F.R. § 310.4(b)(2).  It is a violation of this provision of the amended TSR “for any person to sell,
rent, lease, purchase, or use any list established to comply with § 310.4(b)(1)(iii)(A) [the entity-specific
Do Not Call provision], or maintained by the Commission pursuant to § 310.4(b)(1)(iii)(B), for any
purpose except compliance with the provisions of this Rule or otherwise to prevent telephone calls to
telephone numbers on such lists.”

74  47 C.F.R. § 64.1200(c)(2)(i)(E).

75  68 Fed. Reg 45144 (July 31, 2003).  The provision is to be codified at 16 C.F.R. § 310.8. 

76  47 C.F.R. § 64.1200(d).

77  47 C.F.R. § 64.1200(f)(3)(i).

78  47 C.F.R. § 64.1200(d)(3). 

Page 21 of  36

the national Do Not Call database, or any part thereof, for any purpose except compliance . . . ,”72

which, though not included in the amended TSR Do Not Call safe harbor, is echoed in another
provision of the amended TSR.73  Finally, the TCPA Regulations’ safe harbor requires “purchase
[of] access to the relevant Do Not Call data from the administrator of the national database” and
prohibits “any arrangement to share the cost of accessing the national database, including any
arrangement with telemarketers who may not divide the costs to access the national database
among various client sellers.”74  This is consistent with an analogous provision in the amended
TSR’s fee provision.75

f. The FCC’s Entity-Specific Do Not Call Provision 

Like the amended TSR, the revised TCPA Regulations retain the entity-specific Do Not
Call provision,76 and expressly state that an entity-specific Do Not Call request trumps the
established business relationship.77  

The revised TCPA regulations require that a Do Not Call request be honored “within a
reasonable time from the date such request is made.  This period may not exceed thirty days from
the date of such request.”78  The amended TSR sets no time limit for effectuating a consumer’s
entity-specific Do Not Call Request. 



79  47 C.F.R. § 64.1200(d)(6).

80  App. A at 4632.

81  47 C.F.R. § 64.1200(d)(1).

82  16 C.F.R. § 310.4(b)(3)(i).

83  47 C.F.R. § 64.1200(d)(2).

84  47 C.F.R. § 64.1200(d)(3).

85  47 C.F.R. § 64.1200(d)(3).

86  47 C.F.R. § 64.1200(d)(3).  

Page 22 of  36

Also, the revised TCPA regulations specify that entity-specific Do Not Call requests must
be maintained for 5 years.79  The amended TSR does not limit the duration of the obligation to
maintain entity-specific Do Not Call requests.  Like the amended TSR,80 the revised TCPA
regulation also explicitly includes wireless phones under its entity-specific Do Not Call
provision.  Finally, the revised FCC provision that requires telemarketers to honor entity-specific
Do Not Call requests incorporates elements analogous to the amended TSR’s National Do Not
Call Registry safe harbor as affirmative minimum standards applicable to a person who initiates
“any call for telemarketing purposes to a residential telephone subscriber.”

The first of these ten listed standards is the requirement that persons or entities making
calls for telemarketing purposes must have a written policy, available upon demand, for
maintaining a Do Not Call list.81  By contrast, for a company to be eligible for the amended
TSR’s safe harbor, it need only have written procedures regarding compliance with the Do Not
Call list requirements; it is not required to make the written procedures available upon demand.82

Second, personnel engaged in telemarketing must be informed of the existence, and
trained in the use, of the Do Not Call list.83  Third, if a person or entity making a call for
telemarketing purposes receives a request from a residential telephone subscriber not to receive
calls from that person or entity, the request must be recorded, and the subscriber’s name, if
provided, and telephone number must be placed on the entity’s Do Not Call list at the time the
request is made.84  The analogous TSR provision does not explicitly state that the information be
placed on the list at the time of the request.  Fourth, a residential subscriber’s Do Not Call request
must be honored within a reasonable time from the date the request is made, not to exceed 30
days.85  Again, the analogous TSR provision does not specify a deadline for effectuating the
request.  Fifth, the TCPA regulations explicitly state that even if a seller’s entity-specific Do Not
Call list is maintained by someone other than the seller, the seller will be liable for any failures to
honor Do Not Call requests.86  The amended TSR holds both seller and telemarketer liable for
violations.



87  47 C.F.R. § 64.1200(d)(3).

88  16 C.F.R. § 310.4(b)(2).

89  16 C.F.R. § 310.4(d). 

90  47 C.F.R. § 64.1200(d)(4).

91  47 C.F.R. § 64.1200(d)(5).

92  App. A at 4634.

93  47 C.F.R. § 64.1200(d)(6).
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Sixth, a person or entity making a call for telemarketing purposes must obtain a
consumer’s express prior permission to share or forward the consumer’s request not to be called
to a party other than the person or entity on w





99  The TCPA provision is found at 47 C.F.R. § 1200(a)(5); the TSR provision is found at 16 C.F.R. 
§ 310.4(b)(4).

100   47 C.F.R. § 64.1200(a)(6).

101  This method of measuring the call abandonment rate was suggested, inter alia, by Article 43 of the
Direct Marketing Association’s guidelines, which can be accessed at 





110  47 C.F.R. § 64.1200(h).
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2. Revised TCPA Regulations that Do Not
Have Parallels in the Amended TSR.

a. Availability of the National Do Not Call Registry to States

The revised TCPA regulations require the administrator of the registry to make the
national database available to the States so that a State may use the telephone numbers that relate
to such State as part of any state Do Not Call database.110  

b. The Personal Relationship Exemption to 
The National Do Not Call Registry Provision

Unlike the amended TSR, the FCC’s revised TCPA regulations allow sellers and
telemarketers to call any person whose number has been entered on the National Do Not Call
Registry if the caller has a “personal relationship” with that person (defined in the TCPA
regulations to mean that the person called is a “family member, friend, or acquaintance of the
telemarketer making the call”).  Although the TSR does not include such an express exemption,
the FTC’s business education publication “Complying With The Amended Telemarketing Sales
Rule” makes clear that small direct sellers who wish to avoid contacting a person whose number
is on the registry will be able to use the National Do Not Call Registry’s single number lookup
feature to verify, for free, whether an individual number is in the Registry database.  The business
education material also states that “FTC staff does not contemplate enforcing the National Do
Not Call Registry provisions against individuals who make sales calls out of their own homes to
personal friends, family members, or small numbers of personal referrals.  In fact, most of the
calls made by such small direct sellers probably would be local or ‘intrastate’ calls, and therefore
not covered by the TSR. The TSR applies to telemarketing campaigns that involve more than one
interstate call.”

c. Notice to Individuals and Telemarketers 
Of the National Do Not Call Registry

Unique to the revised TCPA regulations are provisions directing common carriers to
provide annual notice of the existence of the National Do Not Call Registry to residential
subscribers, and one-time notice of the national Do Not Call requirements to telemarketing
entities.  Specifically, the FCC’s revised regulations direct local exchange carriers to “provide an
annual notice, via an insert in the subscriber’s bill, of the right to give or revoke” registration in
“the national Do Not Call database maintained by the federal government and the methods by
which such rights may be exercised by the subscriber.  The notice must be clear and conspicuous
and include, at a minimum, the Internet address and toll free number that residential telephone



111  47 C.F.R. § 64.1200(g)(1).

112  47 C.F.R. § 64.1200(g)(2).  This provision also states that “failure to receive such notification will not
serve as a defense to any person or entity making telephone solicitations from violations of this section.”

113  See FCC Report and Order 01-153 at p. 81.

114  47 C.F.R. §  64.1200(a)(7).

115  A related TCPA regulation also prohibits recorded message calls without prior express consent of the
called party to:  any emergency telephone line (911; hospital, physician, or health care emergency line;
poison control center line; or fire protection or law enforcement); any line of any patient room of a
hospital, health care facility, elderly home, or similar establishment; or any telephone number assigned to
cellular telephone service or any other service for which the called party is charged for the call.  47 C.F.R.
§ 64.1200(a)(1).
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subscribers may use to register on the national database.”111  Another provision requires common
carriers to provide a one-time notification to telemarketing entities of the national Do Not Call
requirements, including, at a minimum, citation to 47 C.F.R. § 64.1200 and 16 C.F.R. Part 310.112 
These provisions, mandated by the TCPA, have no parallels in the amended TSR.

d. “War Dialing”

In another provision unique to the TCPA regulations, the FCC has addressed the practice
of “war dialing,” or using autodialers to dial telephone numbers to determine which lines belong
to telephone facsimile machines.113  The TCPA regulations prohibit the use of any technology to
dial any telephone number for the purpose of determining whether the line is a facsimile or voice
line.114

e. Recorded Message and Automatic Dialer Calls

The revised TCPA regulations, like the original, prohibit recorded message calls to
residential telephone lines, subject to certain exemptions.  Recorded message calls to residential
phones are not permitted unless:115 1) the called party has given his or her prior express consent;
2) the call is made for emergency purposes; 3) the call is not made for a commercial purpose, or
is made for a commercial purpose but does not include or introduce an unsolicited advertisement
or constitute a telephone solicitation; 4) the call is made to any person with whom the caller has
an established business relationship at the time the call is made; or 5) the call is made by or on
behalf of a tax-exempt nonprofit organization. 

The TCPA regulations require that permitted recorded messages contain a message at the
beginning of the call that clearly states the name under which the business “responsible for



116  47 C.F.R. § 64.1200(b)(2) .

117  47 C.F.R. §§ 64.1200(a)(6) & (b)(2).

118  47 C.F.R. § 64.1200(a)(4).  

119  47 C.F.R. § 64.1200(a)(3).

120  47 C.F.R. § 64.1200(a)(3)(i).  On August 19, 2003, the FCC announced that it would postpone the
effective date of this provision until January 1, 2005.  See “FCC Extends Effective Date of Amended Fax
Advertising Rules Until January 1, 2005,” August 19, 2003, available at:
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-237931A1.pdf

121  47 C.F.R. § 63.318(d).

122  47 C.F.R. §§ 63.318 and 64.1200(a)(3)(ii).
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initiating the call” is registered to conduct business with the State Corporation Commission (or
comparable regulatory authority).116  Further, the telephone number provided may not be a 900-
number or any other number for which charges exceed local or long distance transmission
charges.117

In addition, the revised TCPA regulations prohibit the use of an automatic telephone
dialing system in such a way that two or more telephone lines of a multi-line business are
engaged simultaneously.118

f. Facsimile Advertisements and Identification

The revised TCPA regulations, like the original, regulate the use of facsimile machines
for advertising purposes.119  The FCC’s revised provision is more stringent than that contained in
the original.  It prohibits use of a facsimile machine, computer, or other device to send an
unsolicited advertisement to a telephone facsimile machine, and specifies that a facsimile
advertisement is not “unsolicited” if the recipient has granted the sender prior express invitation
or permission to deliver the advertisement, as evidenced by a signed, written statement that
includes the facsimile number to which any advertisements may be sent, and clearly indicates the
recipient’s consent to receive such facsimile advertisements from the sender.120  The revised
TCPA regulations also require faxes to be stamped with date and time sent, identity of sender,
phone number of sender,121 and specify that a facsimile broadcaster will be liable if it
demonstrates a high degree of involvement in, or actual notice of, the unlawful activity, and fails
to take steps to prevent such facsimile transmissions.122

g. General Definitions

The revised TCPA regulations add new definitions of “telemarketer” and “telemarketing,”
in addition to the definition of “telephone solicitation” that existed in the original TCPA



123  47 C.F.R. § 64.1200(f)(6).  

124  47 C.F.R. § 64.1200(f)(7).

125  See  www.the-dma.org/guidelines/ethicalguidelines.shtml#tele (#43).

126  47 C.F.R. § 64.1200(a)(6). In its Report and Order, the FCC stated:  “The [Federal
Communications] Commission believes that a three (3) percent abandonment rate measured over a 30-day

(continued...)
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regulations.  These new definitions are somewhat broader than the analogous definitions in the
TSR.  Under the revised TCPA regulations, “the term telemarketer means the person or entity
that initiates a telephone call or message for the purpose of encouraging the purchase or rental of,
or investment in, property, goods, or services, which is transmitted to any person,”123 and the term
“telemarketing means the initiation of a telephone call or message for the purpose of encouraging
the purchase or rental of, or investment in, property, goods, or services, which is transmitted to
any person.”124

V.      Apparent Inconsistencies Between the Amended TSR and the Revised TCPA 
Regulations; Recommendations to Remedy those Inconsistencies

A. Method of Calculating the Maximum 
Three Percent Call Abandonment Rate

The revised TCPA prohibits abandoning “more than three percent of all telemarketing
calls that are answered live by a person, measured over a 30-day period.” (Emphasis supplied.) 
The amended TSR call abandonment safe harbor permits “abandonment of no more than three (3)
percent of all calls answered by a person, measured per day per calling campaign.”  Thus, the
permissible abandonment rate is the same for both agencies’ rules, but the way that figure is
calculated differs.  The net effect is that the revised TCPA regulations may be, in practice, less
restrictive on sellers and telemarketers than the comparable provisions of the amended TSR.

The “per day per campaign” unit of measurement is consistent with the Direct Marketing
Association (“DMA”) guidelines addressing its members’ use of predictive dialer equipment.125 
Under this standard, a telemarketer running two or more calling campaigns simultaneously
cannot offset a six percent abandonment rate on behalf of one seller with a zero percent
abandonment rate for another seller in order to satisfy the amended TSR’s safe harbor provision. 
Each calling campaign must record a maximum abandonment rate of three percent per day to
satisfy the safe harbor.

The FTC submitted comments to the FCC during its rulemaking proceeding, which
explained the FTC’s regulations and recommended that the FCC consider the same approach. 
Although the FCC recognized that its rate of measurement of call abandonment differs from the
FTC’s rule, the FCC stated “we believe a rate measured over a longer period of time will allow
for variations in telemarketing campaigns such as calling times, number of operators available,
number of telephone lines used by the call centers, and other similar factors.”126  



126  (...continued)
period will ensure that consumers consistently receive fewer disconnected calls, and that telemarketers are
permitted to manage their calling campaigns effectively under the new rules on abandoned calls.
Although we recognize that this rate of measurement differs from the FTC’s rule, we believe a rate
measured over a longer period of time will allow for variations in telemarketing campaigns such as
calling times, number of operators available, number of telephone lines used by the call centers, and other
similar factors. The record also suggests that an abandonment rate measured over a 30-day period will
allow telemarketers to more easily comply with the recordkeeping requirements associated with the use of
predictive dialers.” App. B at 44164 (¶ 108).
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Effect on Consumers and Industry:   The FCC’s approach to measuring the three percent
call abandonment rate over a 30-day period could enable telemarketers to target call
abandonments at certain less valued groups of consumers, resulting in their receipt of more than
their share of abandoned calls.  Under such a scenario, predictive dialers could be set to abandon
calls at a higher rate to one subset of the population and a lower  rate to another subset of the
population.  For example, a telemarketer could offset a high abandonment rate in a multi-day
cold-call campaign to persons who never previously purchased from the seller, and make up the
difference by abandoning no calls in a subsequent campaign targeting its most valued existing
customers.  Telemarketers could also offset a high abandonment rate in low income zip codes and
make up the difference by abandoning no calls in affluent ones. The FTC’s per day per campaign
measure obviates the potential for “clumping up” abuse by ensuring an even distribution of
abandoned calls to all segments of the public, regardless of their purchasing history or
demographic characteristics.  Given the detrimental impact of call abandonment on consumers,
the FTC does not believe that variations in telemarketing campaigns (such as calling times,
number of operators available, and the number of telephone lines used by the call centers), justify
allowing call abandonment to fall disproportionately on particular groups of consumers. 

 The disparity in the method of calculating the maximum permissible call abandonment
rate could result in sellers and telemarketers subject to the FCC’s regulations but exempt from the
FTC’s amended TSR – such as telecommunications common carriers engaged in common carrier
activity –  targeting their call abandonment as described above, while sellers and telemarketers
subject to both agencies’ regulations will have to comply with the FTC’s more stringent per day
per campaign method of calculation.  Thus, all consumers receiving calls from sellers and
telemarketers covered by the amended TSR would receive a proportionate share of abandoned
calls, while some consumers receiving calls from sellers subject only to the FCC’s regulations
could receive a disproportionately high number of abandoned calls.  It is not clear, however, that
the FCC’s different rate of measurement will in fact cause this result.

Recommendation:  The FTC and FCC should monitor and analyze the effect of the
disparate standards for calculating the call abandonment rate to determine whether they result in
any costs or benefits to industry or consumers.  If telemarketers subject only to the FCC’s
regulations in fact target particular groups of consumers with a disproportionate volume of
abandoned calls, then the FTC and the FCC should work together to eliminate the disparity in
their regulations.

B. Defining the Established Business Relationship Exemption



127  There is no material inconsistency with respect to the part of the established business
relationship exemption that is based on a consumer’s application or inquiry and that lasts for
three months, but there is a disparity in the remainder of the exemption. 

128  Under the TCPA regulation’s definition, an “established business relationship” “means a prior or
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Recommendation: The FTC and FCC should monitor and analyze the effect of the
disparate definitions of established business relationship to determine whether they result in any
costs or benefits to industry or consumers.  If sellers and telemarketers subject only to the FCC’s
regulations attempt to exploit  the FCC’s apparently broader established business relationship
exemption in a manner that erodes the effectiveness of the Registry, then the FTC and the FCC
should work together to eliminate the disparity in the regulations. 

C. The Personal Relationship Exemption 

The revised TCPA regulations include an exemption from compliance with the National
Do Not Call Registry provision for calls for which the telemarketer has a “personal relationship”
with the recipient of the call (meaning that the person called is a “family member, friend, or
acquaintance of the telemarketer making the call”).  The amended TSR does not include a
provision establishing such an exemption.

Effect on consumers and industry:  The “personal relationship” exemption is of
particular concern to small direct sellers who target prospects based on acquaintance and personal
referrals.  Such calls are not likely to be interstate, and thus not subject to the FTC’s jurisdiction. 
The FTC appreciates the concern that direct sellers not be prevented from calling consumers who
would not object to receiving their calls.

Recommendation:  The FTC has already acted to minimize the effects of this disparity
between the two agencies’ regulations.  Specifically, the FTC’s business education publication,
“Complying With The Telemarketing Sales Rule,” explicitly states that individuals calling small
numbers of personal referrals out of their own homes will not be targeted for law enforcement
action by the FTC staff.  The publication also emphasizes that small direct sellers who wish to
avoid contacting a person whose number is on the registry will be able to use the National Do
Not Call Registry’s single number lookup feature to verify, for free, whether an individual
number is in the Registry database.  The FTC believes that the guidance it has given about how
the amended TSR will be enforced in this regard should alleviate industry concerns regarding this
disparity between the two agencies’ regulations. The FTC will monitor this issue carefully, and if
indications arise that additional action is necessary, it will consider other approaches to
reconciling the disparity. 

D. Exemption from Call Abandonment Provisions for 
Established Business Relationship Calls and Calls
Where the Called Party Has Granted Express Consent

Under the amended TSR’s call abandonment provisions, 97 percent of a telemarketer’s
calls that are answered by a live consumer must be connected to a live representative within two
seconds after the called party completes his or her greeting.  The safe harbor permits
telemarketers to abandon 3 percent of calls answered by a live person, provided the telemarketer
plays a short recorded message promptly after the called party completes his or her greeting. 
Thus, the amended TSR imposes limits on telemarketing calls that employ recorded messages
rather than live operators.  These limits are applicable to both commercial telemarketing calls to



130  47 C.F.R. § 64.1200(a)(6)(i).

131  “It shall be unlawful for any person within the United States to initiate any telephone call to any
residential telephone line using an artificial or prerecorded voice to deliver a message without the prior
express consent of the called party, unless the call is initiated for emergency purposes or is exempted by
rule or order by the Commission . . .”  47 U.S.C. § 227(b)(1)(B).

132  App. B at 44158 (¶ 80).

133  App. A at 4642.

Page 34 of  36

solicit sales of goods or services, and telemarketing calls by telefunders to solicit charitable
contributions.

By contrast, the TCPA regulations make an exception for established business
relationship calls.  If a caller has an established business relationship with the called party, the
call is not deemed to be abandoned if the caller plays a recorded message instead of connecting
the call to a live sales representative within two seconds after the called party answers.130  As
dictated by the relevant TCPA provision,131 the FCC’s regulations also allow unlimited recorded
message calls to consumers who have given express consent to receive such calls.  Thus, these
are instances when the revised TCPA regulations are less restrictive on sellers and telemarketers
than the comparable provisions of the amended TSR.

The FCC’s rationale for creating an established business relationship exemption is that
“we believe that while consumers may find prerecorded voice messages intrusive, such messages
do not necessarily impose the same costs on the recipients as, for example, unsolicited facsimile
messages.  Therefore, we retain the exemption for established business relationship calls from the
ban on prerecorded messages.”132

Effect on Business and Consumers:  Because of this disparity in the two agencies’
regulations, callers subject to the FCC’s regulations, but not the FTC’s amended TSR, will
continue to be able to run calling campaigns that employ a recorded message to present a sales
pitch provided the campaign is directed solely to consumers with whom the seller has an existing
business relationship.  Companies subject the FTC’s amended TSR will not be permitted to
conduct such campaigns because they would not be connecting the call to a live operator in all
but 3 percent of cases.

If companies that are bound only by the FCC’s regulation set their predictive dialers to
abandon more than three percent of calls to established customers – and legally, these companies
could set their dialers as high as they like if they used recorded messages in their calling
campaigns – consumers receiving those calls will be faced with a new annoyance:  high numbers
of calls that, when answered,  provide only a recorded message.  While such a recorded message
may alleviate the anxiety and fear that many consumers experience when they rush to answer the
phone and are confronted with only the silence of “dead air,”133 it cannot assuage the frustration
and annoyance many will feel if this becomes a prevalent practice.  Although the potential for



134  The original TSR’s Do Not Call safe harbor did not include this requirement.  

135  App. A at 4646.
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negative responses from consumers may provide a check on the proliferation of this practice, in
other contexts the risk of annoying customers has not reined in aggressive telemarketing practices.

Recommendation: Although there is some risk of abuse inherent in the FCC’s approach,
the incentive to nurture established business relationships may provide an



136  47 C.F.R. § 64.1200(d)(3).  The provision requires that the entity making calls for
telemarketing purposes must maintain a record of a caller’s [sic] request not to receive further
telemarketing calls, and honor such requests for 5 years from the time the request is made.
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Recommendation: The FTC believes that this minor discrepancy will not likely cause any
problem to consumers or industry.

F. Liability for Violations of the Entity-Specific Do Not Call Provisions

Under the TCPA regulation, even if a seller’s entity-specific Do Not Call list is
maintained by someone other than the seller, the seller will be liable for any failures to honor Do
Not Call requests.136   The TSR holds both seller and telemarketer liable for violations.  Thus, this
is an instance where the revised TCPA regulations are less restrictive on telemarketers than the
amended TSR.

Effect on Industry and Consumers: This disparity likely will have limited, if any, 
practical impact, because even if a particular seller is exempt from coverage of the FTC’s
amended TSR, any telemarketer working on behalf of such seller will be covered by the amended
TSR in most instances.  Thus, in such a situation, the FCC’s regulation would hold the seller
liable, and the FTC’s rule would also hold the telemarketer liable.  

Recommendation: The FTC does not believe any action need be taken to address this
difference between the two agencies’ regulations.


