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1 Disclosure Requirements and Prohibitions 
Concerning Franchising and Business Opportunity 
Ventures (‘‘Franchise Rule’’), 16 CFR Part 436.

2 Statutes enacted by Congress to address 
telemarketing fraud during the early 1990s include 
the Telephone Consumer Protection Act of 1991 

(‘‘TCPA’’), 47 U.S.C. 227 et seq.
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8 60 FR at 43842 (codified at 16 CFR 310 (1995)).
9 16 CFR 310.4(d).
10 16 CFR 310.3(a)(1).
11 16 CFR 310.3(a)(3).
12 16 CFR 310.4(c), and 310.4(b)(1)(ii).
13 16 CFR 310.3(a)(2).
14 16 CFR 310.4(a)(2)-(4).
15 16 CFR 310.3(b) and (c).
16 Trade Regulation Rule Pursuant to the 

Telephone Disclosure and Dispute Resolution Act 
of 1992 (‘‘Pay-Per-Call Rule’’), 16 CFR Part 308.

17 16 CFR 310.6(a)-(c).

18
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wide variety of vendors of all types of goods and 
services. These newly available payment methods 
in many instances are relatively untested, and may 
not provide protections for consumers from 
unauthorized charges.

26 The practice of preacquired account 
telemarketing—where a telemarketer acquires the 
customer’sbilling information prior to initiating a 
telemarketing call or transaction—has increasingly 
resulted in complaints from consumers about 
unauthorized charges. Billing information can be 
preacquired in a variety of ways, including from a 
consumer’sutility company, from the consumer in 
a previous transaction, or from another source. In 
many instances, the consumer is not involved in the 
transfer of the billing information and is unaware 
that the seller possesses it during the telemarketing 
call.

27 The practice of ‘‘upselling’’ has also become 
more prevalent in telemarketing. Through this 
technique, customers are offered additional items 
for purchase after the completion of an initial sale. 
In the majority of upselling scenarios, the seller or 
telemarketer already has received the consumer’s
billing information, either from the consumer or 
from another source.

28 References to the Rule Review Forum transcript 
are cited as ‘‘RR Tr.’’ followed by the appropriate 
page designation.

29 Relevant portions of the entire record of the 
Rule Review proceeding, including all transcripts 
and comments, can be viewed on the FTC’swebsite
at http://www.ftc.gov/bcp/rulemaking/tsr/tsr-
review.htm. In addition, the full paper record is 
available in Room 130 at the FTC, 600 Pennsylvania 
Avenue, N.W., Washington, DC 20580, telephone 
number: 1–202–326–2222.

30 Pub. L. 107–56, 115 Stat. 272 (Oct. 26, 2001).

31 Specifically, § 1011(b)(2)(d) mandates that the 
TSR include in its regulation of abusive 
telemarketing acts and practices ‘‘a requirement that 
any person engaged in telemarketing for the 
solicitation of charitable contributions, donations, 
or gifts of money or any other thing of value, shall 
promptly and clearly disclose to the person 
receiving the call that the purpose of the call is to 
solicit charitable contributions, donations, or gifts, 
and make such other disclosures as the Commission 
considers appropriate, including the name and 
mailing address of the charitable organization on 
behalf of which the solicitation is made.’’ Pub. L. 
107–56 (Oct. 26, 2001).

32 67 FR 4492 (Jan. 30, 2002).

33 Of these, more than forty-five were 
supplemental comments from organizations and 
individuals, and about 15,000 supplemental 
comments were from Gottschalks’ customers 
submitted by Gottschalks. Simultaneous with, but 
separate from, the NPRM proceeding, the 
Commission has been exploring possible methods 
for implementing the proposed national ‘‘do-not-
call’’ registry. On February 28, 2002, the 
Commission published a Request for Information 
(‘‘RFI’’) that solicited information from potential 
contractors on various aspects of implementing the 
proposed registry. The RFI comment period closed 
on March 29, 2002. On August 2, 2002, the 
Commission issued a Request for Quotes to selected 
vendors. Final proposals were submitted on 
September 20, 2002, and are being evaluated by 
Commission staff. On May 29, 2002, the 
Commission published a Notice of Proposed 
Rule poten9h7bmitted on 
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37 15 U.S.C. 6108.
38 15 U.S.C. 6102(a)(1) and (a)(3).
39 15 U.S.C. 6102(a)(3)(A).

and other laws. Business and industry 
commenters generally opposed the 
proposal, but suggested changes that 
they believed would make the proposed 
amendments less burdensome on 
legitimate business while still achieving 
the desired consumer protections. 
Comments from charitable organizations 
focused primarily on the FTC proposal 
which would require for-profit 
telemarketers who solicit on behalf of 
charitable organizations to comply with 
the proposed ‘‘do-not-call’’ registry. 
Charitable organizations consistently 
opposed such a requirement. The 
comments and the basis for the 
Commission’s decision on the various 
recommendations are analyzed in detail 
in Section II below.

F. The Amended Rule.
The Commission has carefully 

reviewed the entire record developed in 
its rulemaking proceeding. The record, 
as well as the Commission’s law 
enforcement experience, leave little 
doubt that important changes have 
occurred in the marketplace, and that 
modifications to the original Rule are 
necessary if consumers are to receive 
the protections that Congress intended 
to provide when it enacted the 
Telemarketing Act. Based on that record 
and on the Commission’s law 
enforcement experience, the 
Commission has modified the proposed 
Rule published in the NPRM and now 
promulgates this amended Rule, as 
described in this SBP.

The Commission’s decision to retain 
Comments from charitable organizations 
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41 Section 6105(b) reinforces the point made in 
§ 6105(a), as follows:

‘‘The Commission shall prevent any person from 
violating a rule of the Commission under section 
6102 of this title in the same manner, by the same 
means, and with the same jurisdiction, powers, and 
duties as though all applicable terms and provisions 
of the Federal Trade Commission Act (15 U.S.C. 
§ 41 et seq.) were incorporated into and made a part 
of this chapter. Any person who violates such rule 
shall be subject to the penalties and entitled to the 
same privileges and immunities provided in the 
Federal Trade Commission Act in the same manner, 
by the same means, and with the same jurisdiction,
power, and duties as though all applicable terms 
and provisions of the Federal Trade Commission 
Act were incorporated into and made a part of this 
chapter.’’ (emphasis added).

42 Section 5(a)(2) of the FTC Act states: ‘‘The
Commission is hereby empowered and directed to 
prevent persons, partnerships, or corporations . . . 
from using unfair or deceptive acts or practices in 
or affecting commerce.’’ 15 U.S.C. 45(a)(2). Section 
4 of the Act defines ‘‘corporation’’ to include: ‘‘any
company, trust, so-called Massachusetts trust, or 
association, incorporated or unincorporated, which
is organized to carry on business for its own profit 
or that of its members . . . .’’ 15 U.S.C. 44 (emphasis 
added).

43 A fundamental tenet of statutory construction 
is that ‘‘a statute should be read as a whole, . . . 
[and that] provisions introduced by the amendatory 
act should be read together with the provisions of 
the original section that were . . . left unchanged 
. . . as if they had been originally enacted as one 
section.’’ 1A NORMAN J. SINGER, SUTHERLAND 
STATUTES & STAT. CONSTR. § 22:34 (6th ed. 
2002), citing, inter alia, Brothers v. First Leasing,
724 F.2d 789 (9th Cir. 1984); Republic Steel Corp. 
v. Costle, 581 F.2d 1228 (6th Cir. 1978); Am.
Airlines, Inc. v. Remis Indus., Inc., 494 F.2d 196 (2d 
Cir. 1974); Kirchner v. Kansas Tpk. Auth., 336 F.2d 
222 (10th Cir. 1964); Nat’l Ctr. for Preservation Law 
v. Landrieu, 496 F. Supp. 716 (D.S.C. 1980); 
Conoco, Inc. v. Hodel tru Supp9 U.ST, s-0.0tenet of 
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53 See, e.g., March of Dimes-NPRM at 2.
54 See IUPA-NPRM at 1.
55 See Reese-NPRM at 2.
56 See, e.g., FOP-NPRM at 2; HRC-NPRM at 1; 

Italian American Police-NPRM at 1; Lautman-
NPRM at 2; Leukemia Society-NPRM at 1-2; NCLF-
NPRM at 1; Angel Food-NPRM at 1; North Carolina 
FFA-NPRM at 1; SO-CT-NPRM at 1; SO-NJ-NPRM 
at 1; SO-WA-NPRM at 1; Reese-NPRM at 2; SHARE-
NPRM at 3; Stage Door-NPRM at 1.

57 See, e.g., PAF-NPRM at 1; AOP-Supp. at 1; 
Chesapeake-Supp. at 1.

58 MBNA-NPRM at 2. Accord Fleet-NPRM at 2 
(arguing that the Office of the Comptroller of the 
Currency already provides significant guidance to 
banks on managing risks that may arise from their 
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68 67 FR at 4407 (citing 60 FR at 43843, citing FTC 
v. Miller, 549 F.2d 452 (7th Cir. 1977) and Official
Airline Guides), see note 62 above.
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85 One commenter expressed concern that ‘‘a
company that sells telemarketing services to sellers, 
but does not maintain any calling facilities itself, 
instead subcontracting the actual telephoning to 
individuals’’ might not fall within the definition of 
‘‘telemarketer.’’ Patrick-NPRM at 2. The 
Commission disagrees, and believes that regardless 
of whether an entity maintains a physical call 
center, it would be a ‘‘telemarketer’’ for purposes 
of the Rule if ‘‘in connection with telemarketing, [it] 
initiates or receives telephone calls to or from a 
customer or donor.’’ Amended Rule § 310.2(bb).

86 The definitions proposed in the NPRM for 
‘‘express verifiable authorization,’’ ‘‘Internet
services,’’ and ‘‘Web services’’ have been deleted 
from the amended Rule because they are no longer 
necessary in light of certain substantive 
modifications in the amended Rule.

87 See proposed Rule § 310.2(c), and discussion, 
67 FR at 4498-99.

88
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account, and because sharing it is permitted by the 
GLBA. See, e.g., Cendant-NPRM at 7; E-Commerce 
Coalition-NPRM at 2; MPA at 23, n.23. These 
arguments have been addressed by the 
Commission’s revised approach to preacquired 
account telemarketing, which focuses not on the 
sharing of account information—except in the very 
limited area of sale of unencrypted account 
numbers—but on the harm that results from certain 
practices in preacquired account telemarketing, i.e.,
unauthorized charges. Moreover, in those instances 
where there has been the strongest history of abuse, 
sellers and telemarketers are required to obtain part 
or all of the customer’s account number directly 
from the customer.

96 See amended Rule § 310.2(w), and related 
discussion below.

97 The record shows that a telemarketer or seller 
may provide anything from complete account 
number to mother’s maiden name to initiate a 
charge for a telemarketing transaction, depending 
on its relationship with another seller, financial 
institution, or billing entity. See, e.g., Assurant-
NPRM at 4.

98 67 FR at 4499.
99 See, e.g., EPIC-NPRM at 11; ARDA-NPRM at 4. 

ARDA suggested that the definition be expanded to 
allow transmission of the name and number of ‘‘any
party whom the telephone subscriber may contact’’
regarding being placed on the company’s ‘‘do-not-
call’’ list. As noted in the subsequent discussion of 
this provision, § 310.4(a)(7) of the amended Rule 
permits telemarketers to substitute a customer 
service number on the caller identification 
transmission.

100 15 U.S.C. 6106(4).
101 15 U.S.C. 6106(4) (amended by § 1011(b)(3) of 

the USA PATRIOT Act, Pub. L. 107-56 (Oct. 26, 
2001)).

102 Proposed Rule § 310.2(f).
103 NASCO-NPRM at 6.
104 Hudson Bay-NPRM at 12.
105 DMA-NonProfit-NPRM at 5-6. See also Not-

for-Profit Coalition-NPRM at 41.
106 The USA PATRIOT Act is consistent with a 

basic common law distinction between charities 
and political organizations. ‘‘Gifts or trusts for 
political purposes or the attainment of political 
objectives generally have been regarded as not 
charitable in nature. Also . . . a trust to promote the 
success of a political party is not charitable in 
nature.’’ 15 Am. Jur. 2d 
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107 Red Cross-NPRM at 3.
108 Blood Centers-NPRM at 2.
109 Id.
110 Id. at 2-3.
111 March of Dimes-NPRM at 2. See also AFP-

NPRM at 5.

112 See Maryland Health Care, Fall 2000 at 4, 
http://www.mdhospitals.org/MarylandPubs/
MDHlthCrl1100.pdf (noting the blood shortages 
had driven up the price of blood from $145.24 per 
unit to $174.10 per unit in a single year).

113 Presumably, organizations that rely on 
volunteers would, absent their donations of time, be 
forced to pay labor costs associated with the work 
done by volunteers. Therefore, the time donated is 
a ‘‘thing of value,’’ equivalent to the labor cost 
saved.

114 NAAG-NPRM at 52; NASCO-NPRM at 5-6.
115 Id.
116 15 Am. Jur. 2d Charities § 60 (2002).
117 NAAG-NPRM at 52. See also NASCO-NPRM at 

5-6.

118 Id.
119 Proposed Rule § 310.2(m), 67 FR at 4540.
120 March of Dimes-NPRM at 3.
121 Id. (noting that the term ‘‘prospect’’ is used to 

mean a potential donor).

(presumably non-profit) political club or 
constituted religious organization were 
to engage in a ‘‘plan, program, or 
campaign’’ involving more than one 
interstate telephone call to induce a 
purchase of goods or service bTCenters8indmore thd9389r2 Tm
(Id.)Tj
/F218 Tf
4.0002NPRM 4.9187 or 
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122 The term ‘‘consumer’’ is defined generally as 
‘‘one that utilizes economic goods.’’ Merriam-
Webster’s Collegiate Dictionary, at: http://
www.merriamwebster.com/cgi-bin/dictionary#.
This broader term is used in the Rule in the 
definition of ‘‘established business relationship,’’
§ 310.2(n), and in the provision banning the transfer 
of unencrypted account numbers, § 310.4(a)(5). In 
each of these instances, the Commission has 
consciously used the broader term ‘‘consumer’’ to 
effect broader Rule coverage.

123 See, e.g., AFSA-NPRM at 13-14; AmEx-NPRM 
at 3; ANA-NPRM at 5; ARDA-NPRM at 17; ATA-
NPRM at 29; BofA-NPRM at 4; Best Buy-NPRM at 
1; DialAmerica-NPRM at 12; DMA-NPRM at 33-34; 
DSA-NPRM at 7-8; ERA-NPRM at 36-37; 
Gottschalks-NPRM at 1; NCTA-NPRM at 6; NRF-
NPRM at 13; PMA-NPRM at 28; Roundtable-NPRM 
at 5; SIIA-NPRM at 2-3; Time-NPRM at 6-7; VISA-
NPRM at 3. See also, e.g., ARDA-Supp. at 1; ICTA-
Supp. at 2.

124 See, e.g., EPIC-NPRM at 20-21; NCL-NPRM at 
10. Among other things, consumer advocates 
opposed such an exemption because of the 

difficulty in defining a ‘‘pre-existing business 
relationship’’ without creating significant loopholes 
in the protections provided by the national ‘‘do-not-
call’’ registry (described in the discussion of 
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131 Fourteen state ‘‘do-not-call’’ statutes are open-
ended and do not contain a time limit for tolling 
the established business relationship: Alabama, 
California, Connecticut, Florida, Georgia, Idaho, 
Kentucky, Maine, Minnesota, Oregon, Texas, 
Vermont, Wisconsin, and Wyoming. Three of these 
‘‘open-ended’’ state statutes incorporate the FCC 
definition either in whole or in part: California, 
Texas, and Wyoming. In addition, four other states 
incorporate the FCC definition in whole or in part, 
but limit the time period during which a business 
may claim an ‘‘established business relationship’’
once the relationship has lapsed: Colorado, Kansas, 
Oklahoma, and Pennsylvania. See note 592 below 
for citations to all state ‘‘do-not-call’’ statutes.

132 See discussion and note 135 below.

133 The comments received on ‘‘established
business relationship’’ came primarily from the 
business community. On the other hand, there was 
little comment from consumer advocates and state 
regulators on how such an exemption would be 
formulated because the proposed Rule did not 
include an ‘‘established business relationship’’
exemption. However, the NPRM did ask about the 
effect on companies and charitable organizations 
with whom consumers had a pre-existing business 
or philanthropic relationship of the proposal to 
allow companies to call consumers on the ‘‘do-not-
call’’ registry if they had given their express 
verifiable authorization to call (67 FR at 4539, 
question 9). As discussed in more detail above in 
note 124, those few consumer advocates who did 
mention such an exemption were opposed to it.

134 See, e.g., ABA-NPRM at 10; Community 
Bankers-NPRM at 2; AmEx-NPRM at 3; ANA-NPRM 
at 5; Associations-NPRM at 2; ARDA-NPRM at 17; 
Bank One-NPRM at 4; BofA-NPRM at 4; Best Buy-
NPRM at 1; Cendant-NPRM at 5-6; Citigroup-NPRM 
at 4; Comcast-NPRM at 3; CMC-NPRM at 6; Cox-
NPRM at 2, 4; DMA-NPRM at 33, 34; Eagle Bank-
NPRM at 2; Roundtable-NPRM at 5; Gottschalks-
NPRM at 1; NCTA-NPRM at 4; NRF-NPRM at 13; 
SIIA-NPRM at 2-3; Time-NPRM at 6; VISA-NPRM 
at 3.

135 Six months (Louisiana, Missouri); 12 months 
(Pennsylvania, Tennessee); 18 months (Colorado, 
Illinois); 24 months (Alaska, Massachusetts, 
Oklahoma); 36 months (Arkansas, Kansas). In 
addition, New York apparently has adopted an 18-
month time period: the New York statute does not 
contain a time limit; however, at the June 2002 
Forum, NYSCPB stated that New York applies an 
18-month time limit. June 2002 Tr. I at 115 (‘‘We
have two separate exemptions. . . . The second thing 
is a prior business relationship, which we define as 
an exchange of goods and services for consideration 
within the preceding 18 months. . . .’’). Indiana’s
statute does not have an exemption for ‘‘established
business relationships.’’

136 Industry commenters generally supported a 
24-month time period, but did not submit data that 

would tend to show that a shorter time period 
would not serve their purposes. The breakdown of 
suggested time periods is as follows: ‘‘recently
terminated or lapsed’’ (New Orleans-NPRM at 14-
15); 12 months (BofA-NPRM at 4; CMC-NPRM at 6-
7); 24 months (ATA-Supp. at 8; ERA-NPRM at 38; 
ERA-Supp. at 19; MPA-Supp. at 11; NAA-NPRM at 
11; June 2002 Tr. I at 109 (PMA)); 36 months 
(ARDA-NPRM at 20; Associations-Supp. at 3-4). In 
a supplement to their comment, FDS supported 
limiting telemarketing sales calls to customers who 
have made a purchase in the past 12 months, while 
allowing strictly informational calls to persons who 
have had a transaction within the past 36 months. 
Federated-Supp. at 1-2.

137 See Associations-NPRM at 3-4.
138 See note 136 above.

exemption is also instructive. Most state 
‘‘do-not-call’’ laws have some form of 
exemption for ‘‘established business 
relationships,’’ and several of these are 
modeled on the language of the FCC’s
exemption.131 However, there is an 
important difference between the FCC 
approach and that of many of the states, 
in that many state law exemptions 
circumscribe the scope of an 
‘‘established business relationship’’ by 
specifying the amount of time after a 
particular event (like a purchase) during 
which such a relationship may be 
deemed to exist.132 The Commission 
believes that this approach is more in 
keeping with consumer expectations 
than an open-ended exemption. As 
discussed in more detail below, many 
consumers favor an exemption for 
companies with whom they have an 
established relationship. Consumers 
also might reasonably expect sellers 
with whom they have recently dealt to 
call them, and they may be willing to 
accept these calls. A purchase from a 
seller ten years ago, however, would not 
likely be a basis for the consumer to 
expect or welcome solicitation calls 
from that seller.

In addition, specific time limits for an 
‘‘established business relationship’’ are 
particularly appropriate for a general 
‘‘do-not-call’’ registry such as the one to 
be maintained by the Commission, as 
opposed to the company-specific ‘‘do-
not-call’’ lists for which the FCC 
definition was crafted. The Commission 
believes that an ‘‘established business 
relationship’’ exemption in a national 
list applying to many sellers and 
telemarketers should be carefully and 
narrowly crafted to ensure that 
appropriate companies are covered 
while excluding those from whom 
consumers would not expect to receive 
calls. A specific time limit balances the 
privacy needs of consumers and the 
need of businesses to contact their 
current customers.

Comments received in response to the 
NPRM stress the importance of 
extending such an exemption to current, 
existing relationships and prior 
relationships that occurred within a 

reasonable period of time.133be  havepecifying theonsumj
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151 60 FR at 43844.

152 See, e.g., Electronic Retailing Association, 
GUIDELINES FOR ADVANCE CONSENT 
MARKETING, http://www.retailing.org/regulatory/
publicpolicylconsent.html; Magazine Publishers 
of America, Resources - Research: ‘‘Advance
Consent Subscription Plans,’’ http://
www.magazine.org/resources/
advancelconsent.html.

153 Under a ‘‘negative option plan,’’ the customer 
agrees to purchase a specific number of items in a 
specified period of time. The customer receives 
periodic announcements of the selections; each 
announcement describes the selection, which will 
be sent automatically and billed to the customer 
unless the customer tells the company not to send 
it. See the Commission’s Rule governing ‘‘Use of 
Negative Option Plans by Sellers in Commerce,’’ 16 
CFR 425.

154 A ‘‘continuity plan’’ consists of a subscription 
to a collection or series of goods. Customers are 
offered an introductory selection and agree to 
receive additional selections on a regular basis until 
they cancel their subscription. Unlike negative 
option plans, customers do not agree to buy a 
specified number of additional items in a specified 
time period, but may cancel their subscriptions at 
any time. Continuity plans resemble negative 
option plans in that customers are sent 
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180 See, e.g., NAAG-NPRM at 33 (‘‘The upsell can 
follow either a sales call or a call related to 
customer service, such as a call about an account 
payment or product repair. . . . Some examples are 
the upsell of membership programs, magazines and 
the like or a television solicitation to buy an 
inexpensive lighting product that includes an 
upsell of a costly membership program, consumers 
sold a membership program when attempting to 
purchase United States flags following the 
September 11, 2001, tragedy, or tickets to 
entertainment events.’’) (citations omitted). Industry 
commenters emphasized the prevalence of 
upselling in the inbound call context generally. See,
e.g., CCC-NPRM at 12; ERA-NPRM at 11-12; PMA-
NPRM at 9-10.

181 The NPRM described these forms of upselling 
as ‘‘internal’’ and ‘‘external.’’ 67 FR at 4496. Some 
commenters, such as ERA, noted that the industry 
refers to multiple offers by a single seller—what the 
Commission calls an ‘‘internal upsell’’—as a ‘‘cross
sell,’’ and to multiple offers by separate sellers—
what the Commission calls an ‘‘external upsell’’—
as an ‘‘upsell.’’ ERA-NPRM at 9, n.3. The 
Commission’s approach, however, does not appear 
to have caused any confusion in the industry, or on 
the consumer side. So, for the sake of consistency 
both within the rulemaking process and with 
existing law enforcement cases, the Commission 
has decided to retain these terms as originally 
proposed.

182 See, e.g., PMA-NPRM at 9.
183 CCC determined that 14 billion inbound calls 

are made per year, of which 40 percent have an 
upsell associated with them. June 2002 Tr. II at 218. 
ERA estimated, based on a 12 percent conversion 
rate, that approximately $1.5 billion in sales are 
generated through inbound upsells alone each year. 
ERA-NPRM at 11. Aegis estimated the conversion 
rate for consumers accepting upsell offers at 
between 25 and 30 percent. Aegis-NPRM at 4.

184 DMA-NPRM at 40; PMA-NPRM at 10; SIIA-
NPRM at 3.

185 ERA-NPRM at 12; PMA-NPRM at 10; SIIA-
NPRM at 3.

186 CMC-NPRM at 9. See also Citigroup-NPRM at 
6-7; Fleet-NPRM at 5; Household Auto-NPRM at 4.

187 NCL-NPRM at 3. Accord ERA-NPRM at 11 
(‘‘The ERA is . . . aware of the fact that there have 
been some marketers who have engaged in 
unscrupulous marketing practices in soliciting 
purchases via upsells, particularly when such 
upsells involve a free trial offer and/or other 
advance consent marketing technique.’’).

188 June 2002 Tr. II at 221-22.
189 Section 310.3(a) states ‘‘it is a deceptive 

telemarketing act or practice and a violation of this 
Rule for any seller or telemarketer to engage in the 

following conduct.’’ (emphasis added). Similarly, 
§ 310.4(a) states ‘‘it is an abusive telemarketing act 
or practice and a violation of this Rule for any seller 
or telemarketer to engage in the following conduct.’’
(emphasis added). Section 310.5(a) states ‘‘any
seller or telemarketer shall keep, for a period of 24 
months from the date the record is produced, the 
following records relating to its telemarketing 
activities.’’

190 The record suggests, however, that the 
opposite is true when upsells are appended to calls 
that are otherwise exempt from the Rule. In these 
instances, the upsells have been treated as part of 
the exempt telemarketing transaction and, thus, 
consumers are not receiving the protections the 
Rule requires when a consumer receives an 
outbound telephone call, despite the fact that 
upsells are similar to outbound calls from the 
consumer’s perspective. See, e.g., PCIC-NPRM at 1-
2. The Commission believes that the protections 
provided a consumer in an upsell should be the 
same as the protections accorded to consumers 
receiving an outbound telephone call, regardless of 
whether the upsell is appended to an exempt 
telemarketing transaction or to a transaction subject 
to the Rule. As noted above, consumer advocates 
and the FTC’s law enforcement experience confirm 
that upselling can be equally or more problematic, 
and thus sellers and telemarketers engaged in 
upselling should be required to provide the basic 
disclosures mandated by the Rule. In addition, 
there is no evidence to suggest that upsells should 
not be subject to any other part of the Rule (other 
than the ‘‘do-not-call’’ and calling time restrictions).

191 CCC-NPRM at 12.
192 Indeed, law enforcement experience indicates 

that the fact that the consumer has already provided 
or authorized use of his or her billing information 

Continued

offer of goods or services via an inbound 
or outbound telephone call, for 
example.180 The upsell can be made by 
or on behalf of the same seller involved 
in the initial transaction (‘‘internal
upsell’’), or a different seller (‘‘external
upsell’’).181 Commenters argue that 
upsell transactions provide benefits to 
both sellers and consumers. According 
to some industry commenters, sellers 
can reduce costs associated with 
telemarketing by linking transactions 
together in a single call,than the ‘‘do-e0Tj
0421 T6Tf
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Attorneys General against BrandDirect Marketing 
Corp. (Assurances of Discontinuance with the 
States of Connecticut and Washington); Cendant 
Membership Services (Consent Judgment with State 
of Wisconsin); Signature Fin. Mktg. (Assurance of 
Discontinuance with State of New York); Illinois v. 
Blitz Media, Inc. (Sangamon County, No. 2001-CH-
592); New York v. Ticketmaster and Time, Inc.
(Assurance of Discontinuance), and additional 
actions by New York and California against 
MemberWorks, and by New York against Damark 
Int’l. See NAAG-NPRM at 30, n.73.

262 See 67 FR 4513-14, citing NAAG-RR at 11-12.
263 Id. at 4514.
264 Id. at 4512-14.

265 See discussion of § 310.4(a)(6) below.
266 For example, the seller or telemarketer of a 

magazine or newspaper subscription, who does not 
have preacquired account information, may make 
an offer for a subscription that includes an 
automatic annual renewal by obtaining account 
information or payment directly from the consumer 
in the initial transaction. Or, as noted in the NPRM, 
a customer may have an ongoing relationship with 
a particular contact lens retailer, in which he 
expects the retailer to retain account information for 
future similar purchases, none of which involve a 
negative option feature. See 67 FR 4513, n.196.

267 NACAA-RR at 2; NAAG-RR at 11-12; NCL-RR 
at 5-6; NAAG-NPRM at 32-33. See also ERA-NPRM
at 2-3, 16; June 2002 Tr. II at 209-10 (ERA).

268 These disclosures are similar to those required 
in the Commission’s Rule concerning 
‘‘Prenotification Negative Option Plans.’’ See 16
CFR 425.2(a)(1).

269 Each of these terms describes a form of 
negative option feature, as discussed in this SBP at 
§ 310.2(t), regarding the definition of ‘‘negative
option feature,’’ and § 310.2(o), regarding the 
definition of ‘‘free-to-pay conversion.’’

270 16 CFR 310.3(a)(1).
271 The Commission has determined to include 

provisions prohibiting the disclosure, for 
consideration, of unencrypted account information 
for use in telemarketing in § 310.4(a)(5), and 
prohibiting unauthorized billing in § 310.4(a)(6) of 
the amended Rule. As explained below in the 
discussion of these new provisions, these 
provisions address the harm caused by sellers or 
telemarketers who possess preacquired account 
information, as well as the broader abuse of 
charging a consumer’s account without the 
consumer’s express informed consent, regardless of 
the nature of the telemarketing transaction.

272 See discussion of § 310.4(a)(6) below.

such scenarios have resulted in 
significant abuse as consumers discover 
they have been charged for something 
they did not realize they had been 
deemed to have consented to 
purchase.262

In the NPRM, the Commission 
proposed a broad prohibition on the 
receipt or disclosure of a consumer’s
billing information from any source 
other than the consumer herself. This 
expansive approach would have 
obviated the need for a more narrowly-
tailored remedy specifically addressing 
negative options.263 The Commission 
believed that without preacquired 
account information, telemarketers’
ability to exploit the negative option 
scenario to bill charges to consumers’
accounts without their knowledge or 
consent would have been eliminated. 
The seller or telemarketer would have 
been required to obtain the account 
information directly from the consumer, 
thus putting the consumer on notice 
that he is agreeing to purchase 
something.264

Based on the entire record in this 
proceeding, however, the Commission 
has determined that a blanket 
prohibition on preacquired account 
telemarketing sweeps too broadly, 
curtailing much activity that has not 
generated a record of consumer harm. 
As explained in detail below in 
§ 310.4(a)(6) of this SBP, the 
Commission has refocused this aspect of 
the amended Rule on the core problem 
of preacquired account telemarketing, 
which is to ensure that a customer’s
consent is obtained before charges are 
billed to the customer’s account, 
regardless of the source from which the 
seller or telemarketer obtained the 
customer’s billing information. 
Therefore, the amended Rule contains a 
new provision, § 310.4(a)(6), that 
prohibits charging a customer’s account 
without the customer’s express 
informed consent. As a result of the 
more narrowly-tailored approach to the 
problems associated with preacquired 
account telemarketing, a new solution to 
the problems associated with negative 
option features is also required.

The amended Rule now takes a two-
pronged approach to remedying the 
harms associated with offers involving 
negative option features, either alone or 
in combination with preacquired 
account telemarketing. Although the 
record shows that the greatest consumer 
injury occurs when these two practices 
occur together,265 each practice can, and 
often does, occur without the other,266

and both, alone or in combination, can 
be problematic for consumers. Thus, the 
amended Rule sets forth separate 
requirements specific to each practice—
disclosure requirements for offers with 
a negative option feature, in 
§ 310.3(a)(1)(vii); and, separately, 
consent requirements for offers where 
the telemarketer possesses preacquired 
account information, in § 310.4(a)(6).
The application of these two separate 
provisions depends on the details of the 
transaction, thus addressing with greater 
precision different potential 
telemarketing scenarios.

Commenters stressed one issue: the 
need for consumers to clearly 
understand and consent to the precise 
terms of the negative option feature of 
an offer.267 The problematic aspect of an 
offer with a negative option feature is 
that the consumer’s inaction—not an 
affirmative action taken by the 
consumer—is deemed to signal 
acceptance (or continuing acceptance) 
of an offer for goods or services. By 
accepting the initial offer (e.g., to try a
membership in a buying club service for 
30 days, or to receive a daily newspaper 
for six months) and doing nothing 
further, the consumer actually contracts 
to pay for something more (e.g., an 
automatic annual membership fee or 
long-term newspaper subscription 
renewal). In these circumstances, it is 
crucial that consumers clearly 
understand the precise terms of such a 
negative option feature before they agree 

under1 TD
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273 See 16 CFR 310.3(a)(2).
274 Proposed Rule § 310.3(a)(2)(viii).
275 See note 256 above.

276 See discussion of § 310.3(a)(1)(vi) above, and 
notes 249 and 253.

277 As noted above, this approach parallels the 
TSR’s treatment of cost and quantity of goods 
(§§ 310.3(a)(1)(i) and 310.3(a)(2)(i)), material 
restrictions, limitations, or conditions 
(§§ 310.3(a)(1)(ii) and 310.3(a)(2)(ii)), refund policy 
(§§ 310.3(a)(1)(iii) and 310.3(a)(2)(iv)), and prize 
promotions (§§ 310.3(a)(1)(iv) & (v) and 
310.3(a)(2)(v)). In each case, material facts must be 
disclosed, and misrepresentations of those facts are 
prohibited.

278 DOJ-NPRM at 4; LSAP-NPRM at 7-8; NAAG-
NPRM at 55; NCL-NPRM at 6. See also June 2002 
Tr. II at 104; and discussion of § 310.3(a)(1)(vi)
above.

279 The use of demand drafts, or ‘‘phone checks,’’
enables a merchant to obtain funds from a person’s
bank account without that person’s signature on a 
negotiable instrument.

280 See original Rule § 310.3(a)(3). Section 
310.3(a)(3)(iii)(A) of the original Rule requires that 
all information required to be included in a taped 
oral authorization be included in any written 
confirmation of the transaction.

§ 310.3(a)(2) — Prohibited 
misrepresentations in the sale of goods 
or services

Section 310.3(a)(2) in the original 
Rule prohibits a seller or telemarketer 
from misrepresenting certain material 
information in a telemarketing 
transaction, including: total cost; any 
material restrictions; any material aspect 
of the performance, efficacy, nature, or 
central characteristics of the goods or 
services offered; any material aspect of 
the seller’s refund policy; any material 
aspect of a prize promotion; any 
material aspect of an investment 
opportunity; and a seller’s or 
telemarketer’s affiliation with, or 
endorsement by, any governmental or 
third-party organization.273

In the NPRM, the Coh7yrohibiti2dy, any goverwd7psed Rulethreeckstat[o2rohy, any goverwd7psed Ruleture, oroviulet.on.
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281 Proposed Rule § 310.(3)(a)(3), 67 FR at 4542.
282 TILA, 15 U.S.C. 1601 et seq. (including the 

FCBA amendments, at 15 U.S.C. 1637 et seq.), and 
Regulation Z, 12 CFR part 226.

283 EFTA, 15 U.S.C. 1693 et seq., and Regulation 
E, 12 CFR part 205.

284 See June 2002 Tr. III at 4-52.
285 See 67 FR at 4507. This concern was also 

articulated by the Commission in the original 
rulemaking in connection with the use of demand 
drafts as a payment method. 60 FR at 43850-51.

286 See 67 FR at 4507.

287 Id.
288 See, e.g., Aegis-NPRM at 4; Green Mountain-

NPRM at 27 (‘‘there is little danger that consumers 
will give their [debit card] account numbers to 
telemarketers without knowing that their accounts 
will be debited’’); ITC-NPRM at 5; NATN-NPRM at 
4; Noble-NPRM at 4; NSDI-NPRM at 4; and 
Technion-NPRM at 5. vs concern0PRM at.8863 D
-19wtCRM at 4; hTf
ae
T*
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319 See ABA-NPRM at 5, 7 (encouraging the 
Commission to delete from the express verifiable 
authorization provision the requirement that any 
exempt payment mechanism include dispute 
resolution procedures); Collier Shannon-NPRM at 
11-15 (noting that the dispute resolution protections 
under Regulations E and Z are similar).

320 For example, unlike Regulation Z, Regulation 
E does not provide that a consumer may assert 
against a financial institution all claims (other than 
tort) and defenses arising out of the transaction and 
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331 NCLC-NPRM at 3.
332 See generally FTC and Dept. of Commerce, 

Report to Congress on the Electronic Signatures in 
Global and National Commerce Act: The Consumer 
Consent Provision in Section 101(c)(1)(C)(ii), June 
2001 (noting that nearly all participants in a 
workshop held to discuss the provision agreed that 
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339 See, e.g., AFSA-NPRM at 17-18; CCC-NPRM at 



4611Federal Register / Vol. 68, No. 19 / Wednesday, January 29, 2003 / Rules and Regulations 

350 Id. (noting that such confirmations ‘‘tend to go 
unnoticed or unrecognized by consumers, thereby 
failing in their function of ‘authorizing’ a 
payment’’).

351 Id.
352 See June 2002 Tr. III at 42-43 (NAAG).
353 Id. at 44 (MPA).
354 Id. at 48-49 (NAAG).

355 The requirement that such confirmations be 
sent via first class mail should cause industry to 
incur no additional expense. According to the DMA 
representative at the June 2002 Forum, federal 
postal regulations require that such confirmations 
be sent via first class mail. See June 2002 Tr. III at 
45; see also June 2002 Tr. III at 47 (CCC) (noting 
that company practice is to ensure that written 
confirmations are clearly and conspicuously 
labeled). This change to the Rule, then, will merely 
echo the postal regulations, which require that 
personalized business correspondence be sent via 
first class mail. See 39 CFR 3001.68, App. A.

356
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366 ARDA-NPRM at 6.
367 AARP-NPRM at 8.
368 NACAA-NPRM at 8.
369 NAAG-NPRM at 56.
370 Id. (suggesting that liability for those who 

assist and facilitate is particularly important when 
the fraudulent telemarketer holds no assets in the 
United States).

371 60 FR at 43852.

372 See 67 FR at 4509, n.155. See also FTC v. 
Allstate Bus. Distrib’n. Ctr., Inc., No. 00-10335AHM 
(CTX) (C.D. Cal. 2001); FTC v. Sweet Song Corp.,
No. CV-97-4544 LGB (Jgx) (C.D. Cal. 1997); FTC v. 
Walton (d/b/a Pinnacle Fin. Servs.), No. CIV98-0018 
PCT SMM (D. Ariz. Jan. 1998).

373 See 67 FR at 4509.
374 Id.
375 Id. at 4509-10 (discussing the reasoning 

behind the prohibited misrepresentations included 
in proposed Rule § 310.3(d)).

376 Amended Rule § 310.3(d)(1)-(7).
377 USA PATRIOT Act § 1011(b)(1).
378 See Cliffdale Assocs., Inc., 103 F.T.C. 110, 165, 

appeal dismissed sub nom., Koven v. FTC, No. 84-
5337 (11th Cir. 1984).

379 See Thompson Med. Co., 104 F.T.C. 648, 818 
(1984), aff’d 791 F.2d 189 (D.C. Cir. 1986), cert.
denied, 479 U.S. 1086 (1987).

380 67 FR at 4510.

enunciated by the Commission in the 
NPRM for the heightened knowledge 
requirement.366 But AARP reiterated its 
concern that the conscious avoidance 
standard places too high a burden on 
law enforcement, and urged the 
Commission to substitute a ‘‘knew or 
should have known’’ standard for the 
assisting and facilitating provision.367

NACAA also urged the Commission to 
adopt a ‘‘knew or should have known’’
standard in the amended Rule.368

NAAG made a similar recommendation, 
noting that the current standard results 
in ‘‘both federal and state authorities 
[being] unduly hampered in trying to 
reduce telemarketing fraud.’’369 NAAG
also noted that this provision is critical 
in addressing the participation of those 
United States-based entities, such as 
sellers of victim lists, fulfillment house 
operators, and credit card launderers, 
who provide necessary assistance to 
fraudulent telemarketers, many of 
whom have begun operating from 
outside the country.370

The Commission declines, on the 
record evidence, to lower the standard 
for assisting and facilitating under the 
Rule. The Commission continues to 
believe the ‘‘conscious avoidance’’
standard is the appropriate one in 
instances when liability to pay redress 
or civil penalties rests on another 
person’s violation of the Rule. Further, 
the Commission believes the ‘‘conscious
avoidance’’ standard is one that can be 
met in situations where third parties 
provide substantial assistance to 
fraudulent telemarketers. As stated in 
the original SBP, this standard ‘‘is
intended to capture the situation where 
actual knowledge cannot be proven, but 
there are facts and evidence that support 
an inference of deliberate ignorance.’’371

In the hypothetical situations posed in 
NAAG’s comment, the Commission 
believes it would be possible to 
demonstrate such ‘‘deliberate
ignorance’’ on the part of, for example, 
a fulfillment house that ships only 
inexpensive prizes on behalf of a 
telemarketer about whom it receives 
numerous complaints. The Commission 
itself has brought several cases 
successfully using the assisting and 
facilitating provision, and has found the 

provision to be a useful tool in 
combating fraudulent telemarketing.372

§ 310.3(c) — Credit card laundering
In the NPRM, the Commission 

retained the original Rule provision 
addressing credit card laundering, but 
noted that the coverage of the provision 
in the proposed Rule would expand to 
cover credit card laundering in the 
solicitation of charitable contributions, 
pursuant to the mandate of the USA 
PATRIOT Act.373 Although the 
proposed Rule was issued with this 
provision unmodified, the Commission 
expressed concern that the provision’s
‘‘usefulness may be unduly restricted by 
the phrases ‘[e]xcept as expressly 
permitted by the applicable credit card 
system,’ in the preamble to § 310.3(c),
and ‘when such access is not authorized 
by the merchant agreement or the 
applicable credit card system,’ in 
§ 310.3(c)(3).’’374

Having received no comment 
regarding the credit card laundering 
provision generally, or regarding the 
Commission’s specific concerns, the 
Commission has determined to retain 
this provision in its original form. The 
Commission will continue to monitor its 
effectiveness, however, and may 
reconsider modifications at the next 
Rule Review.

§ 310.3(d) — Prohibited deceptive acts 
or practices in the solicitation of 
charitable contributions

Pursuant to § 1011(b)(1) of the USA 
PATRIOT Act, the Commission 
proposed in the NPRM to include in the 
Rule new prohibited misrepresentations 
in the solicitation of charitable 
contributions.375 The amended Rule 
retains § 310.3(d) unchanged, with the 
following exceptions. First, the phrase 
‘‘after any administrative or fundraising 
expenses are deducted’’ has been 
deleted from § 310.3(d)(4). The 
Commission believes that the provision 
is clearer absent this qualifying phrase, 
and thus has stricken it in the amended 
Rule. Second, § 310.3(d)(6), the 
prohibited misrepresentation regarding 
advertising sales has been deleted. As 
discussed below, in the section 
addressing § 310.6(b)(7), the 
Commission has determined to exempt 
from the Rule’s coverage business-to-

business calls to induce a charitable 
solicitation. As a result, the prohibition 
against misrepresentations regarding the 
sale of advertising, which would occur 
in a business-to-business context, is no 
longer necessary. Finally, proposed 
§ 310.3(d)(7), prohibiting 
misrepresentations regarding a 
charitable organization’s or 
telemarketer’s affiliation with, or 
endorsement or sponsorship by, any 
person or government entity, is 
renumbered in the amended Rule as 
§ 310.3(d)(6).

Section 310.3(d) prohibits 
misrepresentations regarding certain 
material information that a telemarketer 
might choose to convey to a donor to 
induce a charitable contribution.376 The
goal of the prohibition on these 
misrepresentations is to ensure that 
donors solicited for charitable 
contributions are not deceived, a 
purpose squarely in line with the 
mandate of the USA PATRIOT Act, 
which directed the Commission to 
include ‘‘fraudulent charitable 
solicitations’’ in the deceptive practices 
prohibited by the TSR.377 Deception
occurs if there is a representation, 
omission, or practice that is likely to 
mislead consumers acting reasonably 
under the circumstances, and the 
representation, omission, or practice is 
material.378 As set forth in the NPRM, 
the Commission believes that if any of 
the items listed in this section are 
misrepresented, donors are likely to be 
misled, as false representations of 
material facts are likely to mislead.379

Moreover, the Commission’s
enforcement experience shows that 
often such representations are express, 
and therefore presumptively material. If 
implied, such representations are still 
likely to influence a donor’s decision 
whether to contribute. Therefore, 
‘‘misrepresentation of any of these [] 
categories of material information is 
deceptive, in violation of section 5 of 
the FTC Act.’’380

In response to the NPRM, some 
commenters expressed their general 
support for the USA PATRIOT Act 
amendments, which extended the Rule’s
coverage to for-profit telemarketers 
soliciting charitable donations. AARP, 
for example, noted its support for the 
general purposes of the USA PATRIOT 
Act, stating that the amendments would 
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381 AARP-NPRM at 4.
382 NCL-NPRM at 2.
383 Id. at 5.
384 Id.
385 Make-A-Wish-NPRM at 5.
386 NAAG-NPRM at 53. See also NASCO-NPRM at 

7.
387 NAAG-NPRM at 53.

388 Id.
389 15 U.S.C. 6102(a)(1) (emphasis added).
390 15 U.S.C. 6102(a)(3).
391 See KENNETH CULP DAVIS & RICHARD J. 

PIERCE, JR., ADMINISTRATIVE LAW TREATISE 
§ 3.2 (3d ed. 1994) (noting that agencies have the 
power to ‘‘fill any gaps’’ that Congress either 
expressly or implicitly left to the agency to decide 
pursuant to the decision in Chevron v. Natural Res. 
Def. Council, 467 U.S. 837 (1984)). It is, therefore, 
permissible for agencies to engage in statutory 
construction to resolve ambiguities in laws 
directing them to act, and courts must defer to this 
administrative policy decision.

392 15 U.S.C. 6102(a)(3)(A) (emphasis added).
393 15 U.S.C. 6102(a)(3)(B).
394 15 U.S.C. 6102(a)(3)(C).

prevent fraudulent charitable 
solicitations while still allowing 
‘‘legitimate fundraising appeals.’’381

Similarly, NCL noted that the new 
provisions in the TSR regarding for-
profit fundraisers will be ‘‘very helpful 
in curbing deceptive and abusive 
practices.’’382

Very few comments were received 
specifically on § 310.3(d) of the 
proposed Rule. One such comment, 
from NCL, noted that ‘‘[t]he proposed 
list of prohibited practices covers most 
of the common abuses that are reported 
by consumers and businesses.’’383 NCL
did suggest adding an additional 
prohibited misrepresentation on 
‘‘sound-alikes,’’ or the use of a name 
similar or identical to that of a 
legitimate charity in an attempt to 
benefit from that charity’s good will.384

Similarly, Make-A-Wish proposed 
prohibiting misrepresentations of the 
‘‘identity’’ of the entity h72.cmi rhalfe 
solicitatiot ii rpresentations of the 
althat c,h. 3d 44.90584 805058 Tm
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395 ‘‘With respect to the bill’s reference to ‘other
abusive telemarketing activities’ . . . the Committee 
intends that the Commission’s rulemaking will 
include proscriptions on such inappropriate 
practices as threats or intimidation, obscene or 
profane language, refusal to identify the calling 
party, continuous or repeated ringing of the 
telephone, or engagement of the called party in 
conversation with an intent to annoy, harass, or 
oppress any person at the called number. The 
Committee also intends that the FTC will identify 
other such abusive practices that would be 
considered by the reasonable consumer to be 
abusive and thus violate such consumer’s right to 
privacy.’’ H.R. REP. NO. 103-20 at 8 (1993).

396 60 FR at 30415.





4616 Federal Register / Vol. 68, No. 19 / Wednesday, January 29, 2003 / Rules and Regulations 

they should not get a credit card or other account 
number except from the consumer who chooses to 
deal with them. . . . This should include not 
SELLING (not just sharing as stated in our 
newspaper article) these numbers.’’); Anonymous 
(Msg. 3457) (‘‘This is not what any reasonable 
person would consider ‘‘public information.’. . . 
Why would ANYONE consider this information 
that they can ‘‘share’’ without the customer’s
express permission?’’).

416 Over 50 of the major organizational 
commenters addressed the issue of preacquired 
account telemarketing, as did over 200 consumer 
commenters. In addition, a session of the June 2002 
Forum was dedicated to the topic, and generated 
extensive discussion. See June 2002 Tr. II at 116-
212.

417 See, e.g., ERA/PMA-Supp. at 14-15; PMA-
NPRM at 14; June 2002 Tr. II at 183 (ERA). See also
ATA-Supp. at 6; NCTA-NPRM at 12 (‘‘[T]he
trafficking of customer account information by 
unscrupulous telemarketers is a legitimate 
concern.’’). Also, the GLBA prohibits this practice 
on the part of financial institutions. 15 U.S.C. 
6802(d); and see, e.g. 12 CFR 313.12.

418 June 2002 Tr. II at 183.
419 See, e.g., FTC v. J.K. Publ’ns, Inc., 99 F. Supp. 

2d 1176 (C.D. Cal. 2000) (in which, outside the 
telemarketing context, defendant purchased 
unencrypted lists of consumer account numbers, 
which it used to charge consumers, purportedly for 
visits to adult websites, despite the fact that many 
of those charged did not even own computers). In 

addition, given the evidence that preacquired 
account telemarketing involving encrypted account 
information can result in unauthorized charges (as 
discussed in more detail below), the Commission 
believes that there is an even greater likelihood of 
consumer injury when telemarketers have 
purchased consumers’ actual credit card numbers 
before contacting consumers about an offer.

420 See, e.g., FTC v. Capital Club, No. 94-6335 
(D.N.J. 1994). According to the FTC complaint in 
that case, two companies, National Media and 
Media Arts, which marketed products through 
infomercials, allegedly sold or rented their 
customer lists to third-party service companies that 
sold products and services such as memberships in 
shopping and travel clubs. The lists contained 
customers’ names, addresses, and telephone 
numbers, as well as their credit-card types, account 
numbers and expiration dates. The lists were 
provided to the service companies without the 
customers’ knowledge or authorization. Some of the 
Capital Club defendants’ roles included 
maintaining the lists, marketing them to the service 
companies, and conducting telemarketing calls on 
behalf of the service companies, according to the 
complaint. Industry representatives at the June 2002 
Forum registered agreement that the Capital Club 
scenario would run afoul of a ban on trafficking in 
consumer account information. See June 2002 Tr. 
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424 See 67 FR at 4512-14.
425 See, e.g., FTC v. Smolev, No. 01-8922 CIV 

ZLOCH (S.D. Fla. 2001); FTC v. Technobrands, Inc.,
No. 3:02 cv 00086 (E.D. Va. 2002); NAAG-NPRM at 
30, n.73; Illinois-Supp. passim.

426 AARP-NPRM at 6-7; AARP-Supp. at 4; EPIC-
NPRM at 9; Horick-NPRM at 1 (endorsing EPIC’s
NPRM comment); NAAG-NPRM at 30-41; NCLC-
NPRM at 12-13. See also Covington-Supp. at 2-5; 
and NCL-NPRM at 6 (‘‘Checks and money orders are 
no longer the most common methods of payment 
in telemarketing complaints made to the NFIC. As 
NCL noted earlier, demand drafts, credit cards, 
debit cards, utility bills, and other types of accounts 
are increasingly used for payments. Sometimes 
consumers contend that they never provided their 
account numbers to the telemarketers; many of 
these complaints say they never even heard of the 
companies before they received their bills or bank 
statements.’’).

427 NAAG-NPRM at 30; NCL-NPRM at 7. See also
Covington-Supp. at 2-5.

428 ATA-NPRM at 18 (arguing that, because the 
Telemarketing Act made no reference to 
preacquired account telemarketing, the Commission 
cannot regulate it); Cendant-NPRM at 6 (similar 
argument to ATA); CCC-NPRM at 8; DMA-NPRM at 
41-42 (arguing that the Commission lacks authority 
under Telemarketing Act to establish a law 
violation based on unfairness standard); ERA-
NPRM at 20 (same argument as DMA); Green 
Mountain-NPRM at 29-31; Household Auto-NPRM 
at 5; PMA-NPRM at 16 (same argument as DMA and 
ERA). Contrary to these assertions, the Commission 
has the authority to define and restrict deceptive 
and abusive telemarketing acts or practices, 
pursuant to the Telemarketing Act. Moreover, the 
Commission has analyzed proposed Rule provisions 
addressing abusive practices under the FTC Act’s
unfairness standard to narrow, not expand, the 
scope of activities brought under the purview of the 
statute. 67 FR at 4511. The unfairness standard 
requires that several specific elements be met before 
an act or practice may be deemed ‘‘unfair’’ under 
the FTC Act. See 15 U.S.C. 45(n) and discussion of 
§ 310.4(a) above. If anything, the Commission is 
taking a more conservative approach in analyzing 
what constitutes an ‘‘abusive practice’’ than is 
required under the Telemarketing Act.

429 DMA-NPRM at 39, 41; Household Auto-NPRM 
at 5; MPA-NPRM at 21-22.

430 See 67 FR at 4512-14; and June 2002 Tr. II at 
211-12 (E. Harrington) (‘‘One of the reasons that the 
Commission has proposed a prohibition is because 
it looked very carefully at the record of the request 
for justification for the practice and found it is 
sorely wanting. Why this needs to happen, in other 
words, has been a real mystery to us, why it is that 
companies should be permitted to get account 
information from third parties and have it at the 
time that they call a prospective customer, charge 
that account information and oftentimes not obtain 
consent for that.’’).

431 See 67 FR at 4512-14. Moreover, the evidence 
continues to mount as the Commission and states 
continue to bring law enforcement actions 
involving these practices. See, e.g., NAAG-NPRM at 
30, n.73; Minnesota-Supp. passim; Illinois-Supp. 
passim.

432 Advanta-NPRM at 3; Allstate-Supp. at 2; ABA-
NPRM at 8; ABIA-NPRM at 1; AFSA-NPRM at 11-
12; AmEx-NPRM at 4-5; ATA-Supp. at 5; Assurant-
NPRM at 6; BofA-NPRM at 7; Bank One-NPRM at 
2-3; Capitol One-NPRM at 8; Cendant-NPRM at 6-
7; CBA-NPRM at 9; Citigroup-NPRM at 8-9; CCC-
NPRM at 9; CMC-NPRM at 13; Discover-NPRM at 
5-6; E-Commerce Coalition-NPRM at 2; Eagle Bank-
NPRM at 4; FSR-NPRM at 7-8; Fleet-NPRM at 4-5; 
Household Auto-NPRM at 5; Household Bank-
NPRM at 2, 7-9; Household Finance-NPRM at 2, 5; 
HSBC-NPRM at 3; KeyCorp-NPRM at 4; MasterCard-
NPRM at 7; MBA-NPRM at 3; MBNA-NPRM at 5; 
Metris-NPRM at 2-4; NRF-NPRM at 21; PCIC-NPRM 
at 2; VISA-NPRM at 6; Wells Fargo-NPRM at 3; 
Letter from Reps. Ney, Sandlin, Jones, Cantor, and 
Shows to Chairman Timothy Muris, dated Apr. 15, 
2002; Letter from Sens. Hagel, Johnson, and Carper 
to Chairman Timothy Muris, dated Apr. 17, 2002. 
See also Letter from Rep. Manzullo to Chairman 
Timothy Muris, dated Apr. 12, 2002 (suggesting that 
the blanket prohibition on transferring or receiving 
billing information ‘‘seems excessive’’); and Letter 
from Sen. Inhofe to Chairman Timothy Muris, dated 
Mar. 22, 2002 (same).

433 ABA-NPRM at 8; BofA-NPRM at 7; Bank One-
NPRM at 2-3; CBA-NPRM at 9; Discover-NPRM at 
5. See also CMC-NPRM at 14 ( ‘‘We see no reason 
why financial institutions should be subject to any 
more stringent rules in connection with the use of 
consumer information for telemarketing purposes 
than for other purposes, and for this reason, we 
think the Rule should impose no more stringent 
limits on the sharing of billing information than the 

Continued

preacquired account telemarketing.424

The proposal also arose from the 
Commission’s law enforcement 
experience in this area, as well as that 
of the states, which demonstrates the 
consumer harm that can result from this 
practice.425 The comments received in 
response to the NPRM, however, 
demonstrate that much preacquired 
account telemarketing does not 
necessarily give rise to consumer 
injury—specifically, unauthorized 
charges—and in fact may benefit 
consumers. With this in mind, the 
Commission has focused more narrowly 
on the tangible harm, and has crafted 
precise solutions to the specific abuses 
evident in instances involving 
preacquired account information.

Section 310.4(a)(6) of the amended 
Rule is one of a number of provisions 
that collectively address the harm 
caused by certain forms of preacquired 
account telemarketing. The scope of this 
section, however, extends beyond the 
context of preacquired account 
telemarketing to any instance where the 
seller or telemarketer causes a charge to 
be submitted for payment without first 
obtaining the express informed consent 
of the customer or donor to be charged, 
and to be charged using a particular 
account or payment mechanism. This 
provision, along with several new 
definitions (amended Rule § 310.2(o)
‘‘free-to-pay conversion,’’ § 310.2(t)
‘‘negative option feature,’’ and 
§ 310.2(w) ‘‘preacquired account 
information’’), a new provision 
requiring specific disclosures of 
material information in any 
telemarketing transaction involving a 
negative option feature (amended Rule 
§ 310.3(a)(1)(vii)), and a new provision 
prohibiting misrepresentations 
regarding any material aspect of a 
negative option feature (amended Rule 
§ 310.3(a)(2)(ix)), together are designed 
to address in a more narrowly-tailored 
manner the problem originally targeted 
by the blanket prohibition against 
receiving account information from any 
person other than the consumer or 
disclosing that information for use in 
telemarketing.

The blanket prohibition proposed in 
the NPRM, and the issue of preacquired 
account telemarketing generally, 
received substantial comment. 
Consumer groups and law enforcement 
agencies strongly supported the 
proposal, citing continued evidence of 
substantial consumer injury resulting 

from abusive preacquired account 
telemarketing practices.426 Their
comments strongly criticized a 
distinctive feature of preacquired 
account telemarketing—that is, that it 
fundamentally changes the customary 
bargaining relationship between seller 
and consumer by giving the seller the 
means to bill charges to the consumer’s
account without the consumer divulging 
his or her account number to evidence 
consent to the transaction.427

Industry commenters opposed the 
proposed provision, making a number of 
legal and factual arguments. Several 
industry members suggested that 
without specific legislative authority, 
the Commission could not prohibit the 
transfer of account information under 
the TSR.428 A few commenters argued 
that the Commission lacked record 
evidence sufficient to support the 
proposed prohibition.429 It bears noting 
that, although business and industry 
representatives acknowledged during 
the Rule Review that the practice of 
preacquired account telemarketing was 
quite common, maintaining that it was 
‘‘very important’’ to them, they 
provided scant information that would 

help to quantify the benefits conferred 
by this practice or betcertmitted fs§sotinn,he issue of pry0w002 0 0 5.85sj
0 -1.1 TDmigh opu111ightelemarketer cury resulting oulting.
byd tTj
T*eactu ‘ toins( or )Thanges tted that 
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454 67 FR at 4513.
455 See, e.g., June 2002 Tr. II at 196 (Time) (‘‘[T]he

catalog clients that we deal with that are . . . selling 
our magazines on our behalf . . . tell us that the cost 
would be loss of sales of the catalog products 
because the customers would just be so annoyed 
about having to give the credit card number again 
that they just gave.’’)

456 67 FR at 4513, n.196.
457 In its supplemental comment, Minnesota 

argued that evidence gathered in its law 
enforcement actions showed that consumers 
consistently stated that they had not authorized 
charges arising out of preacquired account 
telemarketing, particularly when the offers involved 
‘‘free-to-pay conversion’’ features:

‘‘The data we have reviewed in our investigations 
uniformly supports our impression that underlying 
the high cancellation rates with preacquired 
account telemarketing is consumer sentiment that 
the charges were unauthorized. In addition to the 
survey of Fleet Mortgage Corporation customer 
service representatives presented in the prior 
NAAG Comments [see NAAG-NPRM at 31-32], an 
investigation of a subsidiary of another of the 
nation’s largest banks revealed a similar pattern. 
During a thirteen month period, this bank processed 
173,543 cancellations of membership clubs and 
insurance policies sold by preacquired account 
sellers. Of this number of cancellations, 95,573, or 
55 percent, of the consumers stated unauthorized 
billing as the reason for the request to remove the 
charge. The other primary reason given for 
canceling (by 56,794 customers, or 32% of the total) 
was a general ‘‘request to cancel’’ code that may 
have also included many consumers claiming 
unauthorized charges.’’

Minnesota-Supp. at 4.

458 NAAG-NPRM at 31 (‘‘Fleet Mortgage 
Corporation, for instance, entered into contracts in 
which it agreed to charge its customer-homeowners 
for membership programs and insurance policies 
sold using preacquired account information. If the 
telemarketer told Fleet that the homeowner had 
consented to the deal, Fleet added the payment to 
the homeowner’s mortgage account.’’)

459 See, e.g., FTC v. Corporate Mktg. Solutions,
No. CIV-02 1256 PHX RCB (D. Ariz. filed July 8, 
2002); FTC v. Capital Choice, No. 02-21050-CIV-
Ungaro-Benages (S.D. Fla. filed Apr. 15, 2002); FTC
v. Fin. Servs. of N. Am., No. 00792 (GEB) (D.N.J. 
filed June 9, 2000); FTC v. SureCheK Sys., Inc., No. 
1:97-CV-2015-JTC (N.D. Ga. filed July 9, 1997); FTC
v. Thornton Communications, Inc., No. 1 97-CV-
2047 (N.D. Ga. filed July 14, 1997).

460 See, e.g., FTC v. New World Servs., Inc., No. 
CV-00-625 (GLT) (C.D. Cal. filed July 5, 2000); FTC
v. Hold Billing, Ltd., No. SA-98-CA-0629-FB (W.D. 
Tex. filed July 15, 1998).

461 See, e.g., FTC v. Lubell, No. 3-96-CV-80200 
(S.D. Iowa filed Dec. 1996); FTC v. Disc. Travel, No. 
88-113-CIV-FtM-15C (M.D. Fla. filed Aug. 8, 1988); 
Citicorp Credit Servs., 116 F.T.C. 87 (1993).

462 See, e.g., FTC v. Andrews, No. 6:00-CV-1410-
ORL-28-B (M.D. Fla. filed Oct. 2000); FTC v. First 
Capital Consumer Membership Servs., No. 00 CV 
0905C(F) (W.D.N.Y. filed Oct. 23, 2000); FTC v. 
Consumer Repair Servs., Inc., No. 00-11218 
CM(RZx) (C.D. Cal. filed Oct. 23, 2000); FTC v. 
Capital Card Servs., No. CV 00 1993 PHX EHC (D. 
Ariz. filed Oct. 23, 2000); FTC v. Forum Mktg. 
Servs., No. 00CV0905C(F) (W.D.N.Y. filed Oct. 26, 
2000); FTC v. 1306506 Ontario, Ltd., No. 00-CV-906 
(W.D.N.Y filed Oct. 23, 2000); FTC v. OPCO Int’l
Agencies, Inc., No. CO1-2053R (W.D. Wash. filed 
Feb. 2001).

463 See, e.g., FTC v. Diversified Mktg. Servs. Corp.,
No. 1:96-CV-615-FM. (W.D. Okla. filed Mar. 12, 
1996); FTC v. Windward Mktg., No. 1:9 6-CV-615-
FM. (N.D. Ga. filed May 26, 1996); FTC v. S.J.A. 
Soc’y, No. X97 0061 (E.D. Va. filed May 1997).

464 See discussion and note 400 above of § 310.4
generally, and 67 FR at 4511, regarding the 
Commission’s determination that, in specifying 
practices as abusive when they do not directly 
implicate the privacy concerns embodied in the 
Telemarketing Act, it will demand that the practice 
meet the criteria for unfairness codified in § 5(n) of 
the FTC Act, 15 U.S.C. 45(n).

465 Section 310.3(a)(4) specifies that it is a 
deceptive practice to make ‘‘a false or misleading 
statement to induce any person to pay for goods or 
services.’’

466 See Electronic Retailing Association, 
GUIDELINES FOR ADVANCE CONSENT 
MARKETING, http://www.retailing.org/regulatory/
publicpolicylconsent.html (‘‘ERA Guidelines’’).

quarterly orders for contact lenses by 
calling a particular lens retailer may 
provide her billing information in an 
initial call, with the understanding and 
intention that the telemarketer will 
retain it so that, in any subsequent call, 
the retailer has access to this billing 
information.’’454 Similarly, a customer 
who provides his account number to 
make a purchase in an initial 
telemarketing transaction may be 
frustrated to have to repeat that account 
information to consummate certain 
upsell transactions, particularly when 
the upsell is offered by the same 
telemarketer. In that case, there may be 
an expectation that the telemarketer will 
have retained, and be able to reuse, the 
account information the customer 
provided only moments ago.455 As
another commenter pointed out during 
the Rule Review, the key to such 
transactions is the fact that the 
consumer makes the decision to supply 
the billing information to the seller, and 
understands and expects that the 
information will be retained and reused 
for an additional purchase, should the 
consumer consent to that purchase.456

The record shows that the specific 
harm resulting from the use of 
preacquired account telemarketing is 
manifested in unauthorized charges.457

These may appear not only on 
consumers’ credit card or checking 
accounts, but also on mortgage 
statements and other account sources 

not traditionally used to pay for 
purchases.458 Of course, unauthorized 
charges are not exclusively associated 
with preacquired account telemarketing. 
The Commission has brought numerous 
law enforcement actions against sellers 
and telemarketers alleging violations of 
the FTC Act for the unfair practice of 
billing unauthorized charges to 
consumers’ accounts in a variety of 
contexts not involving preacquired 
account information, including but not 
limited to: advanced fee credit card 
offers,459 sweepstakes,460 vacation or 
travel packages,461 credit card loss 
protection offers,462 and magazine 
subscriptions.463 Thus, in essence, 
preacquired account telemarketing has 
proven in certain circumstances to be an 
additional, but not the only, vehicle for 
imposing unauthorized charges on 
consumers in telemarketing 
transactions.

One of the problems, therefore, with 
the proposed prohibition on receiving 
billing information from a source other 
than the consumer or sharing it with 
others for the purposes of telemarketing 
is that it fails to remedy patterns of 
unauthorized billing that occur even 
though preacquired account information 
is not used. As our cases amply 
demonstrate, the practice unequivocally 

meets the criteria for unfairness, and 
therefore violates Section 5 of the FTC 
Act.464 Yet until now, the Rule has not 
specified that unauthorized billing is an 
abusive practice and a Rule violation.465

The Commission therefore has decided 
to add § 310.4(a)(6) to correct that 
deficiency. The new provision specifies 
that it is an abusive practice and a 
violation of the Rule to cause a charge 
to be submitted for payment, directly or 
indirectly, without the express informed 
consent of the customer or donor. This 
prohibition is not limited to instances of 
unauthorized charges resulting from 
preacquired account telemarketing. 
Rather, this provision is applicable 
whenever a seller or telemarketer 
subject to the Rule causes a charge to be 
submitted against a customer’s or 
donor’s account without obtaining the 
customer’s or donor’s express informed 
consent to do so. This broader 
prohibition on unauthorized billing is 
supported by the Commission’s
extensive law enforcement record of 
instances of unauthorized billing in 
telemarketing transactions.

Section 310.4(a)(6) also specifies that, 
in every transaction, the seller or 
telemarketer must obtain the consumer’s
express informed consent to be charged 
for the goods or services or charitable 
contribution, and to be charged using 
the identified account. ‘‘Express’’
consent means that consumers must 
affirmatively and unambiguously 
articulate their consent. Silence is not 
tantamount to consent; nor does an 
ambiguous response from a consumer 
equal consent.466 Consent is ‘‘informed’’
only when customers or donors have 
received all required material 
disclosures under the Rule, and can 
thereby gain a clear understanding that 
they will be charged, and of the 
payment mechanism that will be used to 
effect the charge. Of course, the best 
evidence of ‘‘consent’’ is consumers’
affirmatively stating that they do agree 
to purchase the goods or services (or 
make the donation), identifying the 
account they have selected to make the 
purchase, and providing part or all of 
that account number tot account number tot acclate of 
that account number t2  thgclaiROrge tormed’’
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467 The Commission has inserted a definition of 
‘‘free-to-pay conversion’’ at § 310.2(o) of the 
amended Rule, which states that ‘‘free-to-pay
conversion’’ means: ‘‘in an offer or agreement to sell 
or provide any goods or services, a provision under 
which a customer receives a product or service for 
free for an initial period and will incur an 
obligation to pay for the product or service if he or 
she does not take affirmative action to cancel before 
the end of that period.’’ See discussion of § 310.2(o)
above.

468 NAAG-NPRM at 32. Accord AARP-NPRM at 6. 
CCC attempted to counter this finding by presenting 
the results of a survey, conducted on behalf of 
MemberWorks, in April of 2001 by the Luntz 
Research Companies (the ‘‘Luntz Survey’’). CCC-
NPRM at 10; June 2002 Tr. II at 127; MemberWorks-
Supp. passim. In the survey, the caller told the 
consumer that the caller would read an offer, and 
would ask for the consumer’s reaction. So, it was 
clear to the consumer that he or she was not buying 
anything, and instead that the consumer should 
listen carefully to the terms of the offer so that he 
or she could answer the caller’s questions. Then, 
the caller read a script involving a ‘‘free-to-pay
conversion’’ feature (the script was not submitted 
with the survey results for the public record). The 
caller then asked several questions about what the 
consumer just heard. CCC argued that the results of 
this survey showed that 85 percent of the 
respondents said the billing methods were 
understandable, and that the seller was acting 
fairly. CCC-NPRM at 10. Examination of the Luntz 
survey in greater detail suggests that the survey 
does little to support these assertions. First, in fact, 
none of the respondents said that the billing 
methods were understandable. According to the 
survey, 52 percent of the respondents said the 
billing methods were ‘‘mostly’’ understandable, 
while 33 percent said they were ‘‘somewhat’’
understandable, and 13 percent said they were not 
understandable. This means that at least 46 percent 
of the respondents did not even ‘‘mostly’’

understand the way in which they would be billed 
after listening carefully to a sales offer involving 
preacquired account information and a ‘‘free-to-pay
conversion’’ feature. See MemberWorks-Supp. at 1. 
In addition, after asking whether the billing 
methods were understandable, the callers asked two 
questions structured in ways that strongly suggested 
the desired result: first they asked, ‘‘And if you 
agree to join, and receive a welcome kit with all of 
the rules in writing, who is responsible if you forget 
to cancel and are billed,’’ then ‘‘If the company tells 
you three times on the telephone call and then tells 
you twice in writing that you can cancel your
program membership anytime, but if you don’t
cancel, you will be charged, is the company acting 
fairly or not.’’ Id. (emphasis added). Moreover, 
regardless of the merits of the survey results, they 
do little to offset the extensive evidence of 
consumer injury from this practice, the continuing 
flow of complaints into the offices of consumer 
groups and law enforcement officials at both the 
state and federal levels, and the AARP survey 
evidence of consumer perceptions and opinions 
about preacquired account telemarketing. See notes
424-25 and 449 above.rwD
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‘‘after consent’’ is belied by the record of law 
enforcement actions in this area. See, e.g., FTC v. 
Smolev, No. 01-8922 CIV ZLOCH (S.D. Fla. 2001). 
In fact, in virtually all of the state and federal law 
enforcement actions in this area, consumers stated 
that they did not recognize the billing entity or 
understand how that seller obtained their account 
information. See notes 450-51 above.

475 NAAG-NPRM at 32-33 (discussing 
ineffectiveness of verification).

476 Id.
477 See Illinois-NPRM at 2 (In Illinois’ lawsuit 

against Blitz Media, Inc., the attorney general 
initially received 146 consumer complaints. After 
initiating the litigation, the Illinois attorney general 
found that approximately 45,000 Illinois consumers 
had been enrolled in Blitz Media’s buyers club, but 
only about 8,000 of them remain ‘‘active’’ members 
of the buyers club, since the rest had discovered 
these charges and cancelled the membership, or 
initiated a chargeback, claiming the charge was 
unauthorized.).

478 Minnesota-Supp. at 4-5. One industry 
commenter submitted the results of a telephone 
survey, which it asserted showed that consumers 
do, in fact, understand the terms of these ‘‘free-to-
pay conversion’’ features. See note 469 above. The 
data received in litigation from the institutions 

participating in these telemarketing campaigns, 
however, belies the purported conclusions of this 
survey. See note 457 above.

479 ERA/PMA-Supp. at 3, 7 (‘‘We understand from 
certain of our members that imposing the record 
keeping requirement[s] on inbound [upsells] may 
require substantial investments of money and 
resources to develop the systems necessary to 
comply with these requirements.’’).

480 See generally Contract Digital Recorder, by 
Data-Tel Info Solutions, at http://www.datatel-
info.com/digicorder.html (describing affordable 
digital recording system for telemarketing 
operations); Veritape Call Centre-Case Study 2, at 
http://www.veritape.com/veritape/vtcccase.htm
(describing a US call center that saved $70,000 
annually by switching from analog taping process 
to digital recording); Ron Elwell, Streamlining Call 
Center Operations, Teleprofessional, Sept. 1998, at 
130-34 (discussing ‘‘how CTI-enabled digital 
recording technology is helping call centers of all 
types be more productive and profitable’’);
Teleprofessional, Inc., CCPN’s System Owner 
Shootout
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481 NAAG-NPRM at 30; Covington-Supp. at 4-5.

482 ABA-NPRM at 8-9; ABIA-NPRM at 4; CMC-
NPRM at 9-10; MBNA-NPRM at 6.

483 See, e.g., DMA-NPRM at 39-40 (specific to 
upselling) (the Commission ‘‘should instead require 
that notice of transfer of billing information be 
disclosed to the consumer and that consent be given 
by the consumer prior to the transfer’’).

484 See ATA-NPRM at 20; ATA-Supp. at 5-6; CCC-
NPRM at 11-12; ERA-NPRM at 24-25; ERA/PMA-
Supp. at 11-15; ITC-NPRM at 5; MPA-NPRM at 26-
29; MPA-Supp. at 5-6; NATN-NPRM at 3 
(Supporting ERA Guide0i; M,pJss1 Tm3endmatio);n 
obleN-NPRM at 3 (ame);nNSDIN-NPRM at 3 (ame);n-
ame). 4 Se also e
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508 EPIC-NPRM at 11; TRA-NPRM at 11. As is 
discussed below, non-transmission may also result 
from errors in telephone companies’ equipment.

509 DialAmerica-Supp., Att. A at 1-2. See also
June 2002 Tr. II at 81-83. According to one of 
DialAmerica’s written comments: ‘‘Caller ID 
information can be delivered over T-1’s today. We 
have been doing it for over two years. If the 
Commission does not mandate the delivery of 
Caller ID information, those who would want the 
Commission to believe that it cannot be done will 
have been successful.’’ DialAmerica-Supp. at 10. 
See also DialAmerica-NPRM at 25 (‘‘The conclusion 
stated in the NPRM . . . that trunk or T-1 lines will 
only display a term like ‘‘unavailable’’ is not 
correct.’’) and NAAG-NPRM at 45 (‘‘We have been 
advised that all trunk lines . . . should be capable 
of supporting Caller ID.’’)

510 See SBC-Supp. at 8-10; June 2002 Tr. II at 80-
83. See also Cox-NPRM at 37; DMA-NPRM at 49; 
Green Mountain-NPRM at 28; Associations-Supp. at 
7.

511 June 2002 Tr. II at 83 (DialAmerica). Moreover, 
other moderate-sized telemarketers reported that 
they currently transmit Caller ID information. 
Because they are not compelled to do this, the 
Commission believes that doing so is not cost-
prohibitive. See Aegis-NPRM at 5; Lenox-NPRM at 
6. See also ANA-NPRM at 6; ARDA-NPRM at 6. But
see ATA-Supp. at 18.

512 See, e.g., Nextel-NPRM at 25 (proprietary 
dialers); DialAmerica-Supp., Att. A at 1 (regular 
trunk groups provisioned by carrier); Fiber Clean-
NPRM at 1 (telemarketers working from home).

513 SBC-Supp. at 8.
514 http://www.bell-labs.com/technology/access/

ISDN-BRI.html. ISDN-BRI essentially uses a caller’s
existing wiring to transmit calls digitally. As such, 
its capability to transmit Caller ID information is 
akin to a POTS line’s capability.

515 SBC-Supp. at 8-9. This is also true of 
telemarketers using predictive dialers. Predictive 
dialers used by many telemarketers contain features 
similar to a PBX, and the capacity of such a 
predictive dialer to transmit Caller ID information 
is essentially the same as the capacity of a PBX to 
do so. See, e.g., Sytel-NPRM at 8 (arguing that 
telemarketers using predictive dialers should 
transmit Caller ID information. This comment 
suggests that predictive dialers are capable of 
transmitting Caller ID information). See also http:/
/www.pbxinfo.com/portal/
modules.php?op=modload&name=Sections&file-
=index&req=viewarticle&artid=8.

516 SBC-Supp. at 8-9. An alternative to PBX 
available to telemarketers (but not widely used) is 
called ‘‘Centrex.’’ Telemarketers using Centrex 
connect to their telephone company using a 
telephone line; telemarketers using a PBX connect 
to their telephone company using a trunk. Because 
Centrex users use a line rather than a trunk, 
telemarketers using Centrex (like telemarketers 
using a POTS line or ISDN-BRI) should not find it 
difficult to transmit Caller ID information. See
http://www.granitestatetelephone.com/
sfblcentrex.html.

517 June 2002 Tr. II at 76-77 (SBC).
518 EPIC-NPRM at 12; SBC-Supp. at 8-9; June 2002 

Tr. II at 80-81 (SBC).
519 Some telemarketers may use a ‘‘T3’’ or ‘‘DS3’’

trunk. This kind of trunk is essentially a collection 
of ‘‘T-1’’ trunks; as such, it operates in a manner 
similar to a T-1 for purposes of Caller ID 
functionality. See http://www.hal-pc.org/~ascend/
MaxTNT/hwinst/tntt3.htm.

520 SBC-Supp. at 8-9.
521 Synergy Solutions-NPRM at 4; TeleDirect-

NPRM at 3. But see EPIC-NPRM at 11-12.
522 See, e.g., ABA-NPRM at 9; Chicago ADM-

NPRM at 1; IMC-NPRM at 9; Lenox-NPRM at 6; 
Teledirect-NPRM at 3; Associations-Supp. at 7; 
ATA-Supp. at 17.

of Caller ID information may be a by-
product of purchasing or using 
telephone equipment that lacks Caller 
ID transmission functionality.508

In concluding that required 
transmission of Caller ID information is 
technically feasible and not costly for 
telemarketers, the Commission was 
persuaded in part by the example 
provided by DialAmerica. In its written 
comments and at the June 2002 Forum, 
DialAmerica explained how it transmits 
Caller ID information to the consumers 
it calls.509 DialAmerica’s carrier assigns 
a telephone number to each of 
DialAmerica’s call centers. When a sales 
representative from a particular call 
center calls a consumer, that call 
center’s assigned telephone number is 
transmitted to the consumer’s Caller ID 
service. SBC, a large provider of 
common carriage services, provided 
support for the availability of 
DialAmerica’s model.510 DialAmerica
stated at the June 2002 Forum that it 
does not pay its carrier any extra 
amount to transmit this assigned 
telephone number to consumers.511

The Commission believes the 
argument by telemarketers that required 
transmission of Caller ID information 
would be impossible or prohibitively 
expensive is based substantially on an 
erroneous supposition that 
telemarketers would be required to 
transmit the specific telephone number 
from which a sales representative 
placed a given call. The Commission’s
citation to DialAmerica’s approach 
should make it clear that the 
Commission is not requiring this level 
of specificity. Under the amended 
Rule’s Caller ID provision, telemarketers 

may transmit any number associated 
with the telemarketer that allows the 
called consumer to identify the caller. 
This includes a number assigned to the 
telemarketer by its carrier, the specific 
number from which a sales 
representative placed a call, or a number 
used by the telemarketer’s carrier to bill 
the telemarketer for a given call. In the 
alternative, a telemarketer may transmit 
the seller’s customer service number or 
the charitable organization’s donor 
service number, provided that this 
number is answered during regular 
business hours.

Not every telemarketer will need to 
follow DialAmerica’s approach for 
transmission of Caller ID information. 
The record reflects various options in 
calling equipment used by 
telemarketers.512 A telemarketer’s
choice of calling equipment is 
determined in part by the telemarketer’s
size. The smallest telemarketers, most 
likely placing calls from home, may 
contact consumers using a ‘‘plain old 
telephone service’’ (‘‘POTS’’) line. A 
telemarketer calling consumers with a 
POTS line will have no difficulty 
transmitting Caller ID information.513

This is also true if, to call consumers, 
the telemarketer uses Integrated 
Services Digital Network-Basic Rate 
Interface (‘‘ISDN-BRI’’) technology, 
which, like POTS lines, is likely to be 
utilized only by the smallest 
telemarketers.514

Larger telemarketers commonly use a 
‘‘private branch exchange’’ switch 
(‘‘PBX’’), which enables them to place 
large volumes of calls more 
efficiently.515 For telemarketers using a 
PBX, the primary determinant in 
transmitting Caller ID information is the 
telemarketer’s connection to its 
telephone company. A telemarketer 
using a PBX connects to its telephone 

company through a ‘‘trunk.’’516 The
more modern type of trunk used in 
telemarketing is an ‘‘Integrated Services 
Digital Network-Primary Rate Interface’’
(‘‘ISDN-PRI’’) trunk.517 It is clear from 
the record that a telemarketer using 
such an ‘‘ISDN-PRI’’ trunk has no 
difficulty in transmitting Caller ID 
information to a consumer.518

The older kind of trunk used in 
telemarketing is a ‘‘T-1’’ trunk.519

Telemarketers using a ‘‘T-1’’ trunk are 
perhaps most likely to follow 
DialAmerica’s model by having their 
carriers assign a telephone number to 
the trunk for transmission to consumers’
Caller ID services. This is true because, 
in contrast to ‘‘ISDN-PRI’’ trunks, ‘‘T-1’’
trunks do not routinely transmit the 
caller’s telephone number to Caller ID 
devices.520 Some telemarketers stated 
that it may be technically feasible (but 
costly) for them to upgrade, reconfigure, 
or replace their PBX switches or their 
‘‘T-1’’ trunks in order to transmit a 
specific sales representative’s telephone 
number.521 However, the Commission’s
approach does not require this level of 
precision. Consequently, telemarketers 
will not have to absorb the expense 
associated with achievement of this 
level of precision.

Regardless of telemarketers’ calling 
systems and carriers’ ability to assign a 
telephone number to a telemarketer’s
call center, there are occasions in which 
Caller ID information does not reach the 
called consumer even when 
telemarketers arrange for the 
transmission of that information.522

Two situations would seem to be 
outside the control of the telemarketer. 
First, the route traveled by a call could 
pass through a switch that lacks Caller 
ID functionality, essentially dropping 
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523 ATA-Supp. at 16; SBC-Supp. at 13.
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540 AARP-NPRM at 5; EPIC-NPRM at 11; McClure-
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561 In its comments in the Rule Review, NASAA 
stated that this provision strikes directly at one of 
the manipulative techniques used in high-pressure 
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NPRM at 8; NFPPA-NPRM at 1; Pelland-NPRM 
passim; Proctor-NPRM passim; PRC-NPRM at 2; 
Private Citizen-NPRM at 1; TDI-NPRM at 4-5; 
Worsham-NPRM at 1. Of the approximately 49,000 
comments, about 33,000 supported the creation of 
a national registry, while about 13,700 opposed it. 
Of the 14,700 comments from Gottschalks’’
customers, almost 11,500 supported the creation of 
a ‘‘do-not-call’’ registry, while only about 1800 
opposed the idea of a registry.

576 See, e.g., EPIC-NPRM at 4; NCL-NPRM at 8.
577 See, e.g., Connecticut-NPRM at 1-2, 3; DC-

NPRM at 4; Kansas-NPRM at 2; NAAG-NPRM at 4-
29; NYSCPB-NPRM at 1; Tennessee-NPRM at 2, 9-
10; Texas PUC-NPRM at 1, 2; Virginia-NPRM at 1-
2. See also AARP-NPRM at 1; NCL-NPRM at 9-10; 
NCLC-NPRM at 13; PRC-NPRM at 4; Private Citizen-
NPRM at 2; TDI-NPRM at 4-5.577NP( 0 7 45 258.M.2i76RM at6j
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at 3; Synergy Solutions-NPRM at 2; Technion-
NPRM at 4; Teleperformance-NPRM at 2; TRC-
NPRM at 2.

604 See, e.g., ERA-NPRM at 28, 36; MPA-NPRM at 
34-35; Noble-NPRM at 2; NATN-NPRM at 2; NSDI-
NPRM at 3; Synergy Solutions-NPRM at 2; 
Technion-NPRM at 4; Teleperformance-NPRM at 2; 
TRC-NPRM at 2.

605 See, e.g., ATA-NPRM at 23-25; Noble-NPRM at 
2; NATN-NPRM at 2; NSDI-NPRM at 3; 
possibleNOW.com-NPRM at 1; Success Marketing-
NPRM at 2; Synergy Solutions-NPRM at 2; 
Technion-NPRM at 4; Teleperformance-NPRM at 2; 
TRC-NPRM at 2. See also Tennessee-NPRM at 6-7.

606 See, e.g., ATA-NPRM at 23-25; Noble-NPRM at 
2; NATN-NPRM at 2; NEMA-NPRM at 4; NSDI-
NPRM at 3; possibleNOW.com-NPRM at 1; Success 
Marketing-NPRM at 2; Synergy Solutions-NPRM at 
3; Teleperformance-NPRM at 2; TRC-NPRM at 2. 
See also Tennessee-NPRM at 6-7.

607 EPIC-NPRM at 19.

608 See, e.g., ATA-NPRM at 24.
609 15 U.S.C. 6108.
610 See, e.g., ATA-NPRM at 21-25; Craftmatic-

NPRM at 3; DMA-NPRM at 7-8; ERA-NPRM at 5, 28; 
Fleet-NPRM at 2; Green Mountain-NPRM at 21-23; 
Lenox-NPRM at 4-5; MPA-NPRM at 34-35; Noble-
NPRM at 2; NATN-NPRM at 2; NSDI-NPRM at 3; 
Pacesetter-NPRM at 2-3; PMA-NPRM at 6; Synergy 
Solutions-NPRM at 2; Technion-NPRM at 4; 
Teleperformance-NPRM at 2; TeleStar-NPRM at 2; 
TRC-NPRM at 2; Weber-NPRM at 2.

611 DMA has about 5,000 members. DMA-NPRM 
at 1.

612 67 FR at 4497.
613 For example, Missouri and Indiana each have 

more than 1 million telephone numbers on their 
lists; New York’s list contains more than 2 million 
numbers. See Missouri No Call Tops 1 Million 
Three Days Before One-Year Anniversary of Law,
Office of Missouri Attorney General, June 28, 2002, 
http://www.ago.state.mo.us/062802.htm; and David 
Wessel, On Hold: Gagging the Telemarketers,

WALL ST. J., Apr. 11, 2002, at A2. See also NAAG-
NPRM at 4, n.3.

614 See generally June 2002 Tr. I at 110-21.
615 See EPIC-NPRM at 19 (noting that some state 

laws are ineffective due to the number of exempted 
entities).

616 DMA, ‘‘The Faces and Places of Outbound 
Telemarketing in the United States,’’ (June 2002) 
(‘‘DMA study’’) at 1.

617 See id. See also NATN-NPRM at 1; NSDI-
NPRM at 2; Success Marketing-NPRM at 2; Synergy 
Solutions-NPRM at 1.

618 DMA study, see note 616 above.
619 The DMA study indicates that teleservices 

workers are overwhelmingly female, high-school 
educated, and African-American or Hispanic. 
Almost 62 percent of all females working as 
teleservices agents are working mothers, and 30 
percent are part of a welfare-to-work program or 
were recently on public assistance. DMA study at 
2. The study also indicates that outbound 
telemarketing call centers can be found in every 
state, often in rural areas or small towns and cities 
that are economically distressed. Id. at 4. See also
NATN-NPRM at 1; NSDI-NPRM at 2; Success 
Marketing-NPRM at 2; Synergy Solutions-NPRM at 
1.

620 See NATN-NPRM at 1; NSDI-NPRM at 2; 
Success Marketing-NPRM at 2; Synergy Solutions-
NPRM at 1; Teleperformance-NPRM at 2; TRC-
NPRM at 2-3. However, the Commission notes that 
these companies offered no analysis to substantiate 
their claims regarding the impact of the national 
registry.

621 See, e.g., Alhafez (Mar. 22, part 1, Msg. 1712); 
Cameron (Mar. 6, part 1, Msg. 951); Dillon (Mar. 21, 
part 2, Msg. 1622). See also, e.g., ACI Telecentrics-

Continued

gaps in the national registry’s coverage 
due to the FTC’s limited jurisdiction 
would make a national ‘‘do-not-call’’ list 
more confusing than helpful to 
consumers.604 Some industry members 
suggested that the states are the more 
appropriate forum for creation of ‘‘do-
not-call’’ lists.605 Some of these 
commenters argued that, unlike a 
national list, that must be ‘‘one size fits 
all,’’ states can be more responsive to 
the needs of their citizens and tailor 
their lists to those differing needs.606

The record in this matter 
overwhelmingly shows the contrary—as
detailed earlier, it shows that the 
company-specific approach is seriously 
inadequate to protect consumers’
privacy from an abusive pattern of calls 
placed by a seller or telemarketer. The 
comments also show that consumers 
continue to be angered by and frustrated 
with the pattern of unsolicited 
telemarketing calls they receive from the 
multitude of sellers and telemarketers. 
A national ‘‘do-not-call’’ registry 
addresses both types of abuse. It 
provides a mechanism that a consumer 
may use to indicate that he or she finds 
unsolicited telemarketing calls abusive 
and an invasion of privacy. It will also 
protect a consumer from repeated 
abusive calls from a seller or 
telemarketer. These problems cannot be 
fully addressed by state lists. While 
state ‘‘do-not-call’’ lists may be effective 
in reducing calls for the citizens in 
those states, about half the states do not 
have such legislation. A federal list 
would protect those consumers who are 
not currently protected. In addition, as 
EPIC pointed out in its comment, the 
state ‘‘do-not-call’’ lists vary with regard 
to exempt entities, with some 
containing so many exemptions that 
virtually all telemarketers are 
exempt.607 A federal list would provide 
uniformity with regard to those entities 
within the FTC’s jurisdiction. Finally, 
although industry touts the state lists as 

the appropriate approach to ‘‘do-not-
call,’’ they also challenge the states’
authority to regulate interstate calls 
under the state ‘‘do-not-call’’ laws.608

The Telemarketing Act grants the states 
the authority to enforce the TSR in 
federal court.609 Therefore, a national 
‘‘do-not-call’’ registry maintained by the 
FTC pursuant to the TSR (and 
enforceable by the states) would quell 
any challenges to state ‘‘do-not-call’’
enforcement with respect to interstate 
telemarketing.

Some industry members would have 
the FTC forget about a national registry 
and continue to let consumers use the 
current national self-regulatory system 
set up through DMA’s TPS.610 DMA has 
provided an important public service by 
administering the TPS, and the 
Commission applauds the efforts of the 
industry to regulate itself. However, the 
self-regulatory model has two serious 
shortcomings which limit its use as an 
effective national ‘‘do-not-call’’ registry: 
a self-regulatory system is voluntary; 
and to the extent that sanctions exist for 
non-compliance, DMA may apply those 
sanctions only against its members, not 
non-members.611 On the other hand, 
lists established pursuant to the FTC 
Act and the Telemarketing Act, as well 
as those established pursuant to state 
law, have the force of law, and violators 
are subject to civil penalties. This type 
of sanction makes it more likely that 
companies will take their ‘‘do-not-call’’
obligations seriously.

The Commission recognizes that its 
jurisdictional limitations will impact 
the effectiveness of a national ‘‘do-not-
call’’ registry. However, the Commission 
notes that while certain specific entities 
are exempt from coverage, the 
telemarketing companies that solicit on 
their behalf are nonetheless covered by 
the TSR.612 Moreover, many consumers 
have signed up for state ‘‘do-not-call’’
lists,613 all of which include various 

exemptions. Consumers in those states 
have accepted the limitations of the 
state ‘‘do-not-call’’ lists and have been 
satisfied at the prospect of at least 
reducing the number of unwanted 
telephone solicitations that they 
receive.614 Indeed, an FTC registry may 
be more inclusive than some state ‘‘do-
not-call’’ lists.615 The Commission 
believes that consumer education will 
minimize consumer confusion over 
what calls will and will not be allowed 
under a national ‘‘do-not-call’’ registry.

Industry pointed to the economic 
importance of outbound telemarketing, 
which accounted for $274.2 billion in 
2001,616 and warned that a national 
‘‘do-not-call’’ registry would have dire 
economic consequences.617 In its 
supplemental comments, DMA 
submitted a study showing ‘‘the face of 
the telemarketing industry.’’618

According to DMA predictions, job 
losses would impact most seriously on 
women, minorities, and rural areas—the
groups and regions from which most 
telemarketers are drawn.619 Individual
sellers and telemarketing firms 
estimated that they might have to lay off 
up to 50 percent of their employees if 
such a registry were to go into effect.620

Numerous individual telemarketers 
submitted comments in which they 
talked about the pride they have in their 
work and their fear of losing their 
livelihood.621
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651 AARP-Supp. at 3.
652 See June 2002 Tr. I at 278-82 (Consumer 

recounted that a telemarketer from a retailer 
telephoned her, notwithstanding the fact that she 
was on the retailer’s ‘‘do-not-call’’ list. When she 
questioned them about this apparent error, the 
telemarketer said that she had recently made a 
purchase at the retailer, which re-created an 
‘‘established business relationship,’’ which 
exempted them from complying with her ‘‘do-not-
call’’ request.).

653 See discussion of § 310.2(n) and note 135, 
above.

654 See 47 CFR 64.1200(f)(4), and discussion in 
FCC TCPA 2002 (see note 633 above) at 8765, para. 
23, and at 8770, para. 34, n.63. In addition, several 
state ‘‘do-not-call’’ statutes contain a similar 
provision in their exemption for ‘‘established
business relationships’’ which terminates the 
exemption if the consumer has asked not to be 
called. See, e.g., Alaska, California, Colorado, 
Connecticut, Illinois, Kansas, New York, Oklahoma, 
Texas, and Wyoming. See note 592, above, for 
citations to each state’s ‘‘no-call’’ laws and/or 
regulations.

655 See, e.g., DMA-NonProfit-NPRM at 16; Not-for-
Profit Coalition-NPRM at 7. See also Red Cross-
NPRM at 3; APTS-NPRM at 2-3; Childhood 
Leukemia-NPRM at 1; FireCo-NPRM at 1; California 
FFA-NPRM at 2; Edwardsville FFA-NPRM at 1; 
HRC-NPRM at 1-2; Leukemia Society-NRPM at 1-2; 
March of Dimes-NPRM at 1; Michigan Nonprofit-
NPRM at 1; Purple Heart-NPRM at 2; NC Zoo-NPRM 
at 1; NPR-NPRM at 2; AAST-NPRM at 5; FOP-
NPRM at 2; Southern Poverty-NPRM at 2.

656 DMA-NonProfit-NPRM at 2 (citing the Turner 
Study, see note 142 above).

657 DMA-NonProfit-NPRM at 2. See also Not-for-
Profit Coalition-NPRM at 6.

658 See, e.g., ACE-NPRM at 1; ADA-NPRM at 1; 
Red Cross-NPRM at 3; Blood Centers-NPRM at 2; 
Childhood Leukemia-NPRM at 1; LifeShare-NPRM 
at 1; March of Dimes-NPRM at 2; NPR-NPRM at 4-
5; FOP-NPRM at 3, 4; Project Angel Food-NPRM at 
1.

659 Not-for-Profit Coalition-NPRM at 9.
660
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those who have a prior relationship with the 
Foundation . . . . If the Foundation cannot contact 
prior donors and volunteers on the basis of a 
preexisting relationship, then the effectiveness of 
our fundraising program will be jeopardized.’’ See
also, e.g., APTS-NPRM at 2; ADA-NPRM at 1; 
AAST-NPRM at 3; FireCo-NPRM at 1; NTC-NPRM 
at 3; Southern Poverty-NPRM at 2; NCLF-NPRM at 
1.

661 Not-for-Profit Coalition-NPRM at 10.
662 Id. at 18, 19.
663 Hudson Bay-Goodman-NPRM at 2. See also, 

e.g., APTS-NPRM at 3; Not-For-Profit Coalition-
NPRM at 19.

664 See, e.g., Hudson Bay-Goodman-NPRM at 4, 5; 
DMA-NonProfit-NPRM at 7; Not-For-Profit 
Coalition-NPRM at 15.

665 See, e.g., DMA-NonProfit-NPRM at 5, 6; Not-
for-Profit Coalition at 41.

666 447 U.S. 557 (1980).
667 Id. at 566.
668 Bd. of Trs. of State Univ. of N.Y. v. Fox, 492 

U.S. 469, 480 (1989).
669 In some instances, the ‘‘do-not-call’’ registry 

provisions will also serve another substantial 
governmental interest—prevention of fraud and 
abuse, as in cases where elderly consumers are 
signed up on the registry to protect them from 
exploitative or fraudulent telemarketers. Cf.
Metromedia v. San Diego, 453 U.S. 490, 509 (1981) 
(holding, inter alia, that San Diego’s ‘‘twin goals 
that the ordinance seeks to further—traffic safety 
and the appearance of the city—are substantial 
government goals.’’)

670 Frisby v. Schultz, 487 US 474, 485 (1988).
671 The shortcomings of the company-specific 

approach are set forth above in the discussion of 
§ 310.4(b)(1)(iii).

672
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whether they were sexually provocative. The 
determinative factor was that the mailings were 
unwanted. The Commission does not advance a 
theory, however, that 
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telemarketing calls to induce the purchase of goods 
and services are handled separately from requests 
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692 See KENNETH CULP DAVIS & RICHARD J. 
PIERCE, JR., ADMINISTRATIVE LAW TREATISE 
§ 3.2 (3rd ed. 1994) (noting that agencies have the 
power to ‘‘fill any gaps’’ that Congress either 
expressly or implicitly left to the agency to decide 
pursuant to the decision in Chevron v. Natural Res. 
Def. Council, 467 U.S. 837 (1984)). It is, therefore, 
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704 Unlike the Commission’s cases challenging the 
unauthorized billing of goods or services to 
consumers’ telephone numbers based solely on ANI 
verification, see, e.g., FTC v. Verity Int’l, Ltd., No. 
00 Civ. 7422 (LAK) (S.D.N.Y. 2000); FTC v. 
American TelNet, Inc., No. 99-1587 CIV:KING (S.D. 
Fla. 1999), the verification process needed to ensure 
the validity of numbers in the national registry is 
much less stringent. Here, only the right not to 
receive unwanted telemarketing calls is being 
asserted; the line subscriber is not incurring charges 
for goods and services, possibly purchased by 
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717 15 U.S.C. 6101 et seq.

718 67 FR at 4524.
719 67 FR at 4522.
720 ABA-NPRM at 12; ATA-NPRM at 32; CADM-

NPRM at 3; DialAmerica-NPRM at 22; Pelland-
NPRM at 2; Sytel-NPRM at 3; Miller Study at 13; 
http://www.predictive-dialers.com/home/faq.html.

721 ATA-NPRM at 31; ERA-NPRM at 41; MPA-
NPRM at 31; NAA-NPRM at 14; Private Citizen-
NPRM at 3; PMA-NPRM at 30; TeleDirect-NPRM at 
2.

That account number will be used in 
future visits to the website, to shorten 
the time needed to gain access. On 
subsequent visits to the website, 
telemarketers and sellers will be able to 
download either an entire updated list 
of numbers from their selected area 
codes, or a more limited list, consisting 
only of additions to or deletions from 
the registry that have occurred since the 
company’s last download. This would 
limit the amount of data that a company 
needs to download during each visit. 
Telemarketers and sellers will be 
permitted to access the registry as often 
as they wish for no additional cost, once 
the annual fee has been paid. As 
indicated in the discussion of Section 
310.4(b)(3)(iv), however, the Rule 
requires a seller or a telemarketer to 
employ a version of the ‘‘do-not-call’’
registry obtained from the Commission 
no more than three months prior to the 
date any telemarketing call is made.

Law enforcement access to the 
registry. Any law enforcement agency 
that has responsibility to enforce either 
the Rule or any state do-not-call statute 
or regulation will be permitted to access 
appropriate information in the national 
registry. This information will be 
provided through a secure Internet 
website, with access obtained through 
the Commission’s existing Consumer 
Sentinel system. Law enforcers will be 
able to query the registry to determine 
if and when a particular telephone 
number was registered by a consumer. 
They will also be able to query if and 
when a particular telemarketer or seller 
accessed the registry, and the 
information accessed by that 
telemarketer or seller. Such law 
enforcement access to data in the 
national registry is critical to enable 
state Attorneys General and other 
appropriate law enforcement officials to 
gather evidence to support enforcement 
actions under the Telemarketing and 
Consumer Fraud and Abuse Prevention 
Act,717 and, as discussed below, once 
harmonization between the national 
registry and state do-not-call programs 
has been completed, to support law 
enforcement action under state law as 
well.

Harmonization of various do-not-call 
registries. As discussed above, the 
Commission is working with the states 
to develop a single, national ‘‘do-not-
call’’ registry. The Commission 
envisions allowing consumers 
throughout the United States to register 
their preference not to receive 
telemarketing calls in a single 
transaction with one governmental 
agency. In addition, the Commission 

anticipates allowing telemarketers and 
sellers to access that consumer 
registration information through one 
visit to a national website, developed for 
that purpose.

To further those goals, the 
Commission will allow all states, and 
the DMA if it so desires, to download 
into the national registry—at no cost to 
the states or the DMA—the telephone 
numbers of consumers who have 
registered with them their preference 
not to receive telemarketing calls. 
Telemarketers and sellers will be 
allowed to access that data through the 
national registry as the information is 
received.

It will take some time to achieve these 
goals completely, however. Some states 
will be able to transfer their state ‘‘do-
not-call’’ registration information, and 
will cease requiring telemarketers to 
access the state registries, by the time 
telemarketers first gain access to the 
national registry. For other states, it may 
take from 12 to 18 months to achieve 
those results. At least one state, Indiana, 
may need up to three years before it can 
become part of the national system. In 
any event, the Commission will 
continue to work diligently with the 
states in an effort to harmonize these 
different systems.

Implementation time lineImplementatne state, Inyearqmay need.9TS hAery the reg4 -1.1 TD
T*
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722 June 2002 Tr. I at 211 (CCC); Time-NPRM at 
11; ATA-Supp. at 11; Miller Study at 13-14.

723 NASUCA-NPRM at 12-13; Sytel-NPRM at 4-7; 
ATA-Supp. at 11; Miller Study at 13-14.

724 PRC-NPRM at 3.
725 67 FR at 4523.
726 AARP-NPRM at 9.
727 67 FR at 4523; Texas PUC-NPRM at 5; 

Worsham-NPRM at 5.
728 PRC at 3.

729 ABA-NPRM at 12; ACA-NPRM at 9; ATA-
NPRM at 30; Associations-NPRM at 3; Capital One-
NPRM at 6; DialAmerica-NPRM at 24-25; DMA-
NPRM at 44; ERA-NPRM at 40-41; Gannett-NPRM 
at 4; Infocision-NPRM at 6-7; Metris-NPRM at 10; 
MPA-NPRM at 29-30; NAA-NPRM at 13, 15; Time-
NPRM at 11; Tribune-NPRM at 9.

730 June 2002 Tr. I at 211 (CCC); ABA-NPRM at 
12; Advanta-NPRM at 4; Aegis-NPRM at 5; AFSA-
NPRM at 16; Capital One-NPRM at 6; Gannett-
NPRM at 4; Household Auto-NPRM at 12; ICT-
NPRM at 2; PMA-NPRM at 30; PCIC-NPRM at 2; 
VISA-NPRM at 12; Miller Study at 14. But see EPIC-
NPRM at 23.

731 ACA-NPRM at 8-9; ARDA-NPRM at 15; ANA-
NPRM at 6; ATA-NPRM at 31; BofA-NPRM at 9; 
BRI-NPRM at 3; Discover-NPRM at 6; Fleet-NPRM 
at 6; FPIR-NPRM at 2; Household Auto-NPRM at 11-
12; ICT-NPRM at 2; ITC-NPRM at 2-3; KeyCorp-
NPRM at 6; Marketlink-NPRM at 3; MPA-NPRM at 
8; NAA-NPRM at 14; Noble-NPRM at 4; NATN-
NPRM at 4; NSDI-NPRM at 4; SHARE-NPRM at 4; 
Synergy Solutions-NPRM at 4; Technion-NPRM at 
5; TeleDirect-NPRM at 2; Teleperformance-NPRM at 
3; TRC-NPRM at 4; TeleStar-NPRM at 2; Time-
NPRM at 10; Allstate-Supp. at 2; Miller Study at 15. 
See also Citigroup-NPRM at 10; IMC-NPRM at 7 
(Predictive dialers enhance dialing accuracy); NAA-
NPRM at 7 (Predictive dialers help with ‘‘do not 
call’’ compliance).

732 67 FR at 4522-24; AARP-NPRM at 9; NAAG-
NPRM at 47; NACAA-NPRM at 10; PRC-NPRM at 
3.

733 June 2002 Tr. II at 27 (NAAG). See also
NAAG-NPRM at 47; McKenna-Supp. at 2.

734 June 2002 Tr. I at 212-13 (CCC). But see June
2002 Tr. I at 222-23 (EPIC).

735 AFSA-NPRM at 16; Sytel-NPRM at 7-8.
736 See KeyCorp-NPRM at 6; PCIC-NPRM at 2.

representatives.722 In those situations, 
the dialer will either disconnect the call 
or keep the consumer connected in case 
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737 The safe harbor, which, among other things, 
directs how long telemarketers must allow a called 
consumer’s telephone to ring before disconnecting 
the call, addresses telemarketers’ practices before 
the consumer answers the phone.

738 67 FR at 4524.
739 ACA-NPRM at 9-10; ATA-NPRM at 30; DMA-

NPRM at 43-44; ERA-NPRM at 40. DMA, ERA, and 
PMA argued that the FTC lacks authority to regulate 
telemarketers’ use of predictive dialer technology. 
[See DMA-NPRM at 4, 42-48; ERA-NPRM at 38-40; 
PMA-NPRM at 29-30.] Specifically, DMA, ERA, and 
PMA argued that the FCC has authority to regulate 
automatic telephone dialing systems through the 
TCPA. But nothing in the TCPA limits the authority 
of the FTC under the Telemarketing Act. The Rule’s
regulation of abandoned calls falls squarely within 
the FTC’s authority to regulate abusive 
telemarketing acts or practices under the 
Telemarketing Act. As the Commission stated in the 
NPRM, the harm to consumers that arises from 
abandoned calls is very real and falls within the 
areas of abuse that the Telemarketing Act explicitly 
aimed to address. [See 67 FR at 4524.] The 
Commission therefore rejects the argument offered 
by DMA, ERA, and PMA that it lacks the legal 
authority to address call abandonment in the TSR.

740
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787 47 CFR 64.1200(e)(2).
788 This requirement was in § 310.4(b)(2)(v) of the 

proposed Rule.
789 This requirement was in § 310.4(b)(2)(iii) of 

the proposed Rule.
790 See, e.g., ARDA-NPRM at 13; BofA-NPRM at 

6; NACAA-NPRM at 9; Verizon-NPRM at 4-6. But
see CATS-NPRM at 2; Patrick-NPRM at 5-6 
(cautioning that the standards set forth in the ‘‘safe
harbor’’ should be obligatory for all telemarketers 
subject to the Rule).

791 See, e.g., Bennett-RR at 1; A. Gardner-RR at 1; 
Gilchrist-RR at 1; Gindin-RR at 1; Harper-RR at 1; 
Heagy-RR at 1; Johnson-RR at 3; McCurdy-RR at 1; 
Menefee-RR at 1; Mey-RR, passim; Nova53-RR at 1; 
Peters-RR at 1; Runnels-RR at 1.

792 See, e.g., Synergy Global-NPRM at 1-2 (ex-
telemarketer says firm ignored ‘‘do-not-call’’ lists); 
Denny (Feb. 21, Msg. 970); Connolly (Mar. 6, Msg. 
961); Young (Feb. 27, Msg. 165); Jackson (Feb. 2, 
Msg. 521); Horowitz (Feb. 27, Msg. 598); Truitt (Feb. 
28, Msg. 687); Griffin (Feb. 28, Msg. 708); Loeher 
(Feb. 28, Msg. 729).

793 Mey-RR at 2. See also DC-NPRM at 6-7.
794 See, e.g., DC-NPRM at 6-7; Verizon-NPRM at 

5. But see Patrick-NPRM at 5-6 (cautioning that the 
standards set forth in the ‘‘safe harbor’’ should be 
obligatory for all telemarketers subject to the Rule).

795 This requirement was in § 310.4(b)(2)(iii) of 
the proposed Rule.

796 See, e.g., ABA-NPRM at 12; AFSA-NPRM at 9-
10; ARDA-NPRM at 13; Capital One-NPRM at 5-6; 
Cox-NPRM at 38; Discover-NPRM at 3; Household 
Auto-NPRM at 8; Household Credit-NPRM at 13; 
Household Finance-NPRM at 13; HSBC-NPRM at 2; 
Nextel-NPRM at 26; NFIB-NPRM at 2; NRF-NPRM 
at 16. See also June 2002 Tr. I at 234-72.

797 See, e.g., ABA-NPRM at 12; AFSA-NPRM at 9-
10; ARDA-NPRM at 13; Capital One-NPRM at 5-6; 
Cox-NPRM at 38; Discover-NPRM at 3; HSBC-
NPRM at 2; Nextel-NPRM at 26; NFIB-NPRM at 2; 
NRF-NPRM at 16. See also June 2002 Tr. I at 234-
72.

798 See, e.g., ABA-NPRM at 12; AFSA-NPRM at 9-
10; ARDA-NPRM at 13; Capital One-NPRM at 5-6; 
Cox-NPRM at 38; Discover-NPRM at 3; Household 
Auto-NPRM at 8, 10; Household Credit-NPRM at 13, 
15; HSBC-NPRM at 2; Nextel-NPRM at 26; NFIB-
NPRM at 2; NRF-NPRM at 16. See also June 2002 
Tr. I at 234-72.

799 See June 2002 Tr. I at 237-39.

‘‘do-not-call’’ provision.787 In the 
NPRM, the Commission proposed three 
additional requirements which have to 
be met by sellers or telemarketers or 
others acting on behalf of a seller or 
charitable organization before they may 
avail themselves of the ‘‘safe harbor:’’
(1) they must use a process to prevent 
telemarketing calls from being placed to 
any telephone number included on the 
Commission’s national registry using a 
version of the registry obtained not more 
than 30 days before the calls are made; 
(2) they must maintain and record 
consumers’ express verifiable 
authorizations to call; and (3) they must 
monitor and enforce compliance with 
their ‘‘do-not-call’’ procedures.

Based on the record in this matter, 
and for the reasons set forth below, the 
amended Rule retains the ‘‘safe harbor’’
requirement to monitor and enforce 
compliance. However, the amended 
Rule deletes the ‘‘safe harbor’’ provision 
expressly requiring maintenance and 
recording of express verifiable 
authorizations.788 In addition, 
§ 310.4(b)(3)(iv), the ‘‘safe harbor’’
requirement to purchase and reconcile 
the registry, has been modified to delete 
the 30-day requirement and, instead, 
require that telemarketers employ a 
version of the registry which has been 
obtained no more than three months 
before a call is made, and to maintain 
records documenting that process.789

The Commission continues to believe 
that the Rule should contain a ‘‘safe
harbor’’ from liability for violations of 
its ‘‘do-not-call’’ provision. Commenters 
generally agreed with this position.790

Sellers or telemarketers who have made 
a good faith effort to provide consumers 
or donors with an opportunity to 
exercise their ‘‘do-not-call’’ rights 
should not be liable for violations that 
result from error. Further, as discussed 
in the NPRM, the Commission believes 
that the same rationale applies to 
potential violations of § 310.4(b)(1)(ii),
and therefore has, in the introductory 
sentence of § 310.4(b)(5), extended the 
‘‘safe harbor’’ to cover violations of both
amended §§ 310.4(b)(1)(ii) and (iii). 
Section 310.4(b)(1)(ii) prohibits a seller 
or telemarketer from denying or 
interfering with a person’s right to be 
placed on a ‘‘do-not-call’’ list, whereas 

§ 310.4(b)(1)(iii) prohibits calling a 
person who has previously requested to 
be placed on such a list.

Although the Commission has 
extended the ‘‘safe harbor’’ provision to 
cover the additional practice of denying 
or interfering with a consumer’s right to 
be on a ‘‘do-not-call’’ list, it has also 
tightened the provision by adding the 
requirement that sellers and 
telemarketers monitor compliance and 
take disciplinary action for non-
compliance in order to be eligible for 
the safe harbor. Section § 310.4(b)(5)(v)
of the amended Rule requires the seller 
or telemarketer to monitor and enforce 
compliance with the procedures 
established in § 310.4(b)(5)(i).

During the Rule Review, numerous 
commenters described the problems 
they had encountered in attempting to 
assert their ‘‘do-not-call’’ rights and 
with companies that continued to call 
after the consumer asked not to be 
called.791 Several commenters echoed 
these complaints in their responses to 
the NPRM.792 This anecdotal evidence 
indicates that some entities may not be 
enforcing employee compliance with 
their ‘‘do-not-call’’ policies. In fact, one 
consumer reported that telemarketers 
for two different companies told her that 
it was not necessary that a company’s
‘‘do-not-call’’ policy be effective, only 
that such a policy exist.793

To clarify this apparent 
misconception about the Rule’s
requirements, the Commission proposed 
that, in order to avail themselves of the 
‘‘safe harbor’’ provision, sellers and 
telemarketers must be able to 
demonstrate that, as part of ordinary 
business practice, they monitor and 
enforce compliance with the written 
procedures required by § 310.4(b)(5)(i).
The Commission received few 
comments on this proposal, and those 
commenters supported the proposal.794

Therefore, the Commission retains 
§ 310.4(b)(5)(v) unchanged, except for 
renumbering. It is not enough that a 
seller or telemarketer has written 
procedures in place; the company must 
be able to show that those procedures 

have been and are implemented in the 
regular course of business. Thus, a seller 
or telemarketer cannot take advantage of 
the safe harbor exemption in 
§ 310.4(b)(5) unless it can demonstrate 
that it actually trains employees in 
implementing its ‘‘do-not-call’’ policy, 
and enforces that policy.

Finally, in the ‘‘safe harbor’’ provision 
in the proposed Rule, the Commission 
required that the seller or telemarketer 
use a process to prevent calls to 
telephone numbers on the national ‘‘do-
not-call’’ list, employing a version of the 
‘‘do-not-call’’ registry obtained from the 
Commission not more than 30 days 
before the calls are made, and to 
maintain records documenting this 
process.795 Virtually all comments on 
the safe harbor provision were di0.4pold her o prevent of 

CommissMevent caary 

and enforces that poli the 
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800 FCC regulations require companies to 
reconcile ‘‘do-not-call’’ requests for company-
specific lists on a continuing or ongoing basis. 
Specifically, 47 CFR § 64.1200(e)(2)(iii) requires the 
seller or telemarketer to record the consumer’s ‘‘do-
not-call’’ request and place the consumer’s name 
and telephone number on the company’s ‘‘do-not-
call’’ list at the time the request is made. The TSR 
is silent as to how frequently a company must 
reconcile ‘‘do-not-call’’ requests for company-
specific lists.

801 See 16 CFR 310.4(c).
802 See, e.g., Harvey Butler (Msg. 197); Roy 

Broman (Msg. 452); Robert Clifton (Msg. 3762); 
Ernie and Helen Darrow (Msg. 9941); SSMBOYLE 
(Msg. 14401); Worsham-NPRM at 4.

803 See, e.g., John Hallberg Jones (Msg. 1644); Jim 
Coupal (Msg. 3504); Adam Block Willow (Msg. 
3513); Donald Nelson (Msg. 4225); Lolla469 (Msg. 
5115); Anonymous (Msg. 27184).

804 See, e.g., Sjkble (Msg. 12060) (no Saturday 
calls); OMEGA217 (no Sunday calls); David Meads 
(Msg. 13726) (no Sunday calls); Lisa Hallman (Msg. 



4648 Federal Register / Vol. 68, No. 19 / Wednesday, January 29, 2003 / Rules and Regulations 

809 See NAAG-NPRM at 47.
810 See ASTA-NPRM at 2.
811 ASTA-NPRM at 2.
812 See Tribune—NPRM at 9–10.

813 DOJ-NPRM at 5 (also noting that some 
fraudulent telemarketers claim to be with 
government agencies. The Commission notes that 
such a misrepresentation would violate amended 
Rule § 310.3(a)(2)(vii)).

814 For example, such a ‘‘false and misleading’’
statement, if made to ‘‘induce any person to pay for 
goods or services or to induce a charitable 
contribution,’’ would violate amended Rule 
§ 310.3(a)(4).

815 LSAP-NPRM at 17 (urging that the term 
‘‘promptly’’ be defined as ‘‘at the outset of the 
call’’); NASUCA-NPRM at 16; Patrick-NPRM at 3 
(suggesting that at least the identity of the seller be 
disclosed ‘‘first, before any other information is 
disclosed’’).

816 See NASUCA-NPRM at 16.

817 67 FR at 4526 (citing the original SBP).
818 NASUCA-NPRM at 15; Patrick-NPRM at 4.

truthfully. The amended Rule adopts 
both modifications, but also provides 
additional guidance on when the oral 
disclosures should be made in upsell 
transactions and what information 
should be disclosed in those situations.

The Commission received very few 
comments on these proposed changes. 
NAAG expressed its support for 
inclusion of the word ‘‘truthfully’’ in 
this section, noting that however 
obvious it might seem that mandatory 
disclosures be made truthfully, abuses 
have occurred when, for example, a 
telemarketer misstates the purpose of 
the call, claiming it is a ‘‘courtesy’’ call 
rather than a sales call.809 The
Commission agrees that the express 
requirement that the required 
disclosures be ‘‘truthful’’ will benefit 
consumers, and should impose no 
additional burden on telemarketers. 
Thus, this requirement is adopted in the 
amended Rule.

A few commenters recommended 
limiting or expanding the provision. 
ASTA urged the Commission to limit 
the applicability of parts of the oral 
disclosure provision so that sntjhat sntjha
should befso 62.9(s itra); *
-0.0001 Tj
TTj
T*
-0.n . 
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819 As the Commission noted in the NPRM:
‘‘[I]n external up-selling, when calls are 

transferred from one seller or telemarketer to 
another, or when a single telemarketer solicits on 
behalf of two distinct sellers, it is crucial that 
consumers . . . clearly understand that they are 
dealing with separate entities. In the original Rule, 
the Commission determined that a disclosure of the 
seller’s identity was necessary in every outbound 
call to enable the customer to make a fully-informed 
purchasing decision. In the case of a call transferred 
by one telemarketer to another to induce the 
purchase of goods or services, or one in which a 
single telemarketer offers the goods or services of 
two separate sellers, it is equally important that the 
consumer know the identity of the second seller, 
and that the purpose of the second call is to sell 
goods or services.’’

67 FR at 4500. The proposed Rule also required 
telemarketers on behalf of charitable organizations 
to adhere to the requirements for upsell 
transactions. However, the record in this 
proceeding does not show any evidence that 
upselling is prevalent in the solicitation of 
charitable contributions. Therefore, the Commission 
has deleted any reference to charitable solicitations 
from the upselling provisions. The Commission will 
continue to monitor this issue, and, if necessary, 
may address it in future rule reviews.

820 Id. 39 U.S.C. 3001(k)(3)(A)(II).
821 NAAG-NPRM at 54-55; NACAA-NPRM at 6-7; 

NCL-NPRM at 4. See also June 2002 Tr. II at 105-
15.

822 PMA-NPRM at 4-8.
823 PMA-NPRM at 5, 7; ARDA-NPRM at 14-15. 

See also June 2002 Tr. II at 106, 108 (PMA and 
ARDA state that they do not oppose the disclosure).

824 June 2002 Tr. II at 106-07. ARDA also 
requested flexibility in the timing of the disclosure. 
ARDA-NPRM at 14-15 and June 2002 Tr. II at 108.

825 This provision is found at § 310.4(d)(4) of the 
original and amended Rules.

826 16 CFR 310.4(d)(4); 60 FR at 43856.
827 60 FR at 43856-57.
828 TSR Compliance Guide at 15. See also 60 FR 

at 43856.

829 See 67 FR at 4522 (discussing the USA 
PATRIOT Act’s mandate to include in the TSR 
certain prompt disclosures in the solicitations of 
charitable contributions).

830 Section 1011(b)(2)(D), Pub. L. 107-56 (Oct. 26, 
2001).

831 Proposed Rule § 310.4(e); see also 67 FR at 
4522 (including the discussion of the rationale for 
including these specific disclosures).

832 67 FR at 4522.
833 67 FR at 4522, 4539.

term ‘‘outbound telephone call’’ in 
§ 310.4(d) of the amended Rule; and has 
inserted the requirement that ‘‘in any 
internal upsell for the sale of goods or 
services, the seller or telemarketer must 
provide the disclosures listed in this 
section only to the extent the 
information in the upsell differs from 
the disclosures provided in the initial 
telemarketing transaction.’’ The goal in 
this provision is to ensure that 
consumers receive all of the information 
they need in order to make an informed 
decision whether to make a purchase,819

without requiring duplicative or 
irrelevant disclosures.

§ 310.4(d)(4) — Sweepstakes disclosure
Section 310.4(d)(4) of the original 

Rule required that a telemarketer 
promptly disclose that no purchase or 
payment is necessary to be eligible to 
win a prize or participate in a prize 
promotion if a prize promotion is 
offered. In the NPRM, the Commission 
proposed to modify § 310.4(d)(4) to 
require that the telemarketer disclose 
that a purchase will not enhance a 
customer’s chances of winning a prize 
or sweepstakes, which would make the 
amended Rule’s disclosure requirement 
consistent with the requirements for 
direct mail solicitations under the 
Deceptive Mail Prevention and 
Enforcement Act (‘‘DMPEA’’).820 As
discussed above with regard to the same 
disclosure in § 310.3(a)(1)(iv),
commenters generally supported this 
proposal.821

PMA maintained that the disclosure 
was unnecessary and that there was no 

evidence in the record to support 
adding the disclosure.822 Nonetheless,
PMA stated that, as a gesture of good 
faith, they would not oppose the 
change.823 They asked, however, that 
the Commission allow them flexibility 
on when to make the disclosure, rather 
than mandating that it be made 
‘‘promptly,’’ as required by § 310.4(d),
because the disclosure would be more 
meaningful if it were delivered in 
conjunction with the sales solicitation 
rather than the discussion about the 
sweepstakes.824

The Commission believes that it is 
important that consumers promptly be 
put on notice when a call promoting a 
sweepstakes also includes a sales 
solicitation. The Commission does not 
believe it necessary to script the 
telemarketing call or to define with 
finite specificity within how many 
seconds particular disclosures must be 
made. As with the Rule’s requirement 
that the telemarketer promptly disclose 
that no purchase or payment is 
necessary to win a prize,825 the
Commission believes that the disclosure 
that a purchase will not enhance the 
consumer’s chances of winning may 
occur ‘‘before or in immediate 
conjunction with the description of the 
prize.’’826 As the Commission stated in 
the original Rule’s SBP, this language 
was included in § 310.4(d)(4) ‘‘to
prohibit deceptive telemarketers from 
separating the disclosure (in that 
instance, of the fact that no purchase or 
payment is necessary to win a prize) 
from the description of the prize, 
thereby negating or diluting its salutary 
effect.’’827 Although this guidance does 
not alter the imperative that the 
disclosures be made ‘‘promptly’’—i.e.,
‘‘at once or without delay,’’ but ‘‘[a]t a 
minimum. . . before any sales pitch is 
given’’828—it should provide 
telemarketers of prize promotions the 
necessary flexibility in making the 
requisite disclosures.

Therefore, the Commission has 
determined that it is an abusive 
telemarketing act or practice to fail to 
disclose truthfully, promptly, and in a 
clear and conspicuous manner, in any 
prize promotion, that no purchase or 
payment is required to win a prize or 

participate in a prize promotion, that 
any purchase or payment will not 
increase the customer’s chances of 
winning, and, upon request, the no-
purchase/no-payment method of 
participating in the prize promotion.

§ 310.4(e) — Required oral disclosures 
in charitable solicitations

As noted in the NPRM, § 1011(b)(2)(D)
of the USA PATRIOT Act mandates that 
the TSR include a requirement to 
address abusive practices in the 
solicitation of charitable 
contributions.829 Specifically, the USA 
PATRIOT Act directs the Commission to 
include in the Rule:
a requirement that any person engaged in 
telemarketing for the solicitation of charitable 
contributions, donations, or gifts of money or 
any other thing of value, shall promptly and 
clearly disclose to the person receiving the 
call that the purpose of the call is to solicit 
charitable contributions, donations, or gifts, 
and to make such other disclosures as the 
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862 DialAmerica-NPRM at 28; Spiegel-NPRM at 1; 
Worsham-NPRM at 6. In addition, see generally
CURE-NPRM; CCA-NPRM; UNICOR-NPRM; EPI-
NPRM; and EPI-Supp.

863 June 2002 Tr. III at 115-57.
864 The comments indicate that federal inmates 

are not used as telemarketers except in connection 
with sales to the federal government. (UNICOR is 
the trade name for Federal Prison Industries, Inc., 
a wholly-owned government corporation within the 
U.S. Department of Justice, Federal Bureau of 
Prisons. UNICOR sells its products primarily to 
federal agencies and uses federal prisoners in 
connection with those sales. In addition to calling 
UNICOR’s federal government agencies, the federal 
prisoners also call the businesses that support 
UNICOR’s federal sales.) UNICOR-NPRM at 2; see
also EPI-Supp. at 1. UNICOR’s sales using prisoner-
based telemarketing would not be covered by the 
TSR. Section 310.6(g) of the Rule exempts 
telemarketing sales to businesses. In addition, sales 
to government entities do not fall within the Rule’s
definition of ‘‘person.’’

865 EPI-Supp. at 1.
866 ‘‘Prison Work Programs, Inmates’’ Access to 

Personal Information,’’ GAO/GGD-99-146, cited in 
EPI-NPRM at 13, n.18. See also EPI-Supp. at 1 (All 
prisoners employed as telemarketers by the private 
sector are inmates in state prisons, regulated by 
state agencies.).

867 ‘‘Telemarketing’’ is defined, in part, as a 
‘‘plan, program or campaign which is conducted to 
induce the purchase of goods or services or a 
charitable contribution . . .’’ The prison-based 
telemarketing used by government agencies does 
not appear to involve calls to ‘‘induce the purchase 
of goods or services.’’

868 EPI-NPRM at 2, 3, 9.
869 CCA-NPRM at 2; EPI-NPRM at 3, 14
870 EPI-NPRM at 3.
871 DialAmerica-NPRM at 28; Spiegel-NPRM at 1; 

Worsham-NPRM at 6. See also June 2002 Tr. III at 
115-57.

872 EPI-NPRM at 10.
873 CURE-NPRM at 1; EPI-NPRM at 13-14. See

also June 2002 Tr. III 115-57.
874 See generally CURE-NPRM; CCA-NPRM; EPI-

NPRM; and UNICOR-NPRM. See also June 2002 Tr. 
III at 115-57.

875 Id.
876 CCA-NPRM at 1. See also EPI-NPRM at 5-8; 

and generally CURE-NPRM; and UNICOR-NPRM. 
See also June 2002 Tr. III at 115-57.

877 EPI-NPRM at 5-8. See also June 2002 Tr. III at 
115-57.

878 See 67 FR at 4510-12.
879 AARP-NPRM at 9-10.
880 Id. (citing NAAG’s comment in the original 

rulemaking proceeding).
881 AARP-NPRM at 9-10.
882 See NACAA-NPRM at 10-11.

also that some public benefit likely 
came from inmate work programs that 
entail telemarketing. The Commission 
noted that the record contained 
insufficient information upon which to 
base a proposal regarding prisoner 
telemarketing or to assess the costs and 
benefits of such a proposal. Therefore, 
the NPRM posed several questions to 
elicit comment on what action by the 
Commission, if any, might be 
appropriate regarding this issue.

In response to the NPRM, the 
Commission received several comments 
on this issue.862 In addition, the June 
2002 Forum devoted a session to the 
topic.863 Based on the entire record in 
this proceeding, the Commission has 
determined that any to the NPRM, the 863topTSRD
(In response to tT
T*
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883 60 FR at 30415.
884 Id.
885 DOJ-NPRM at 7.
886 Id.
887 Id.
888 Id.

889 See, e.g., FTC v. Fed. Data Servs., No. 00-6462-
CV-Ferguson (S.D. Fla. filed Apr. 3, 2000) 
(Stipulated final judgment entered Jan. 9, 2001); 
FTC v. Data Med. Capital, Inc., No. SA-CV-99-
1266AHS (EHC) (S.D. Cal. filed Oct. 14, 1999) 
(Stipulated final order for permanent injunction 
and other settlement of claims entered July 13, 
2001); FTC v. RJB Telecom, Inc., No. 
CIV002017PHXEHC (D. Ariz. filed Oct. 25, 2000) 
(Stipulated final judgment and order for permanent 
injunction filed Aug. 27, 2001); FTC v. Story d/b/
a Network Publ’ns., No. 3-99CV0968-L (N.D. Tex. 
filed Apr. 25, 1999) (Stipulated order for permanent 
injunction and civil penalty filed June 6, 2000).

890 16 CFR 310.5.
891 67 FR at 4527-28.
892 67 FR at 4528.
893 Due to an oversight, the text of the NPRM 

noted the correct language of the provision (‘‘or
solicitations of charitable contributions’’), while the 
text of the proposed Rule included an abbreviated 
version (‘‘or solicitations’’).

894 ARDA-NPRM at 17. ARDA did reiterate, 
however, its concern that ‘‘overlapping,
inconsistent, and conflicting state laws create a 
substantial burden.’’

895 DMA-NonProfit-NPRM at 16.
896 60 FR at 43857.
897 Id.
898 For example, § 310.5(a)(2) only applies when 

the offer includes a prize promotion, a circumstance 
unlikely to be implicated in most charitable 
solicitations. Section 310.5(a)(3) only applies in the 
commercial solicitation context, as it requires 
maintenance of records showing information about 
‘‘customers.’’ Section 310.5(a)(4) is a requirement 
typically borne by telemarketers, and the 
Commission believes that charitable organizations 
are unlikely to incur additional costs of compliance 
with this provision as a result of the Rule’s
inclusion of charitable solicitations. The 
Commission does not believe that compliance with 
amended § 310.5(a)(5), which requires that all 
verifiable authorizations or records of express 
informed consent or express agreement required to 
be provided under the Rule be maintained will be 
unduly burdensome to charities who are less likely 
to avail themselves of the marketing methods that 
implicate these Rule requirements. Therefore, the 
only provision of the recordkeeping section that is 
likely to affect charities is § 310.5(a)(1), the 
requirement that ‘‘[a]ll substantially different 
advertising, brochures, telemarketing scripts, and 
promotional materials’’ be maintained. To the 
extent that retention of such materials is not already 
customary in the non-profit sector, the Commission 
believes that the burden of compliance is offset by 
the corresponding law enforcement benefits that 
accrue from this provision.

The record does not contain any new 
evidence regarding the potential harm 
that accrues from the use of couriers, or 
any new evidence regarding the benefits 
to legitimate companies of being able to 
use couriers to collect payment. 
Although the Commission recognizes 
that fraudulent telemarketers often use 
couriers to collect payment, it continues 
to believe that ‘‘[t]here is nothing 
inherently deceptive or abusive about 
the use of couriers by legitimate 
business.’’883 Moreover, the 
Commission reiterates its view that 
telemarketers who seek to use courier 
services to defraud consumers are likely 
to ‘‘engage in other acts or practices that 
clearly are deceptive or abusive, and 
that are prohibited by this Rule.’’884

Therefore, the Commission declines to 
adopt the recommendation to ban the 
use of couriers to collect payment for 
goods or services sold through 
telemarketing.

Targeting vulnerable groups and the 
sale of victim lists: DOJ proposed that 
the Commission include in the amended 
Rule a provision that ‘‘would prohibit a 
seller or telemarketer who is engaged in 
any act or practice that violates 
§§ 310.3(a), (c), or (d) or 310.4(a)-(e) 
from purchasing lists of prospective 
contacts from any source.’’885 This
suggested change responds to the 
problems of the sale of victim lists and 
the targeting of vulnerable groups. As 
DOJ explains, such a provision would 
‘‘ensure that any injunctive relief it 
sought in enforcement proceedings 
would include a prohibition on any 
further purchases of ‘mooch lists’ by any 
individual or corporate defendants in 
the action,’’ and lay the foundation for 
criminal contempt proceedings if such 
an injunction were violated.886 DOJ also 
argued that such an injunction, served 
on ‘‘any list provider known to have 
done business with the fraudulent 
telemarketer,’’ would limit such 
telemarketer’s ability to resume 
fraudulent solicitations.887 Finally, DOJ 
noted that such a provision ‘‘would
enable the Commission to address, at 
least in part, the targeting of vulnerable 
victims by fraudulent telemarketers, 
without having to grapple with the 
difficulties of defining what constitutes 
‘‘vulnerability’’ or ‘‘targeting.’’888

After careful consideration, the 
Commission has determined not to 
adopt the provision proposed by DOJ. 
The Commission believes that it is 

unnecessary to include an explicit 
prohibition against Rule violators 
purchasing lists of prospective contacts 
to provide the benefits detailed by DOJ 
in its comment. In numerous cases, the 
Commission has already included a 
similar prohibition in final orders that 
achieves the goals articulated by DOJ.889

Thus, the Commission declines to 
include a provision to this effect in the 
amended Rule.

E. Section 310.5 — Recordkeeping

Section 310.5 of the original Rule 
identifies the kinds of records that must 
be kept by sellers and telemarketers, and 
the time period for retention of these 
records.890 In the NPRM, the 
Commission noted that it had declined 
to adopt any of the suggested 
modifications to this section submitted 
pursuant to the Rule Review. 
Specifically, the Commission declined 
to: (1) reduce the record retention 
period to less than 24 months; or (2) tie 
the duration of record retention either to 
the value of the goods or services sold 
or the refund policy of the seller, 
believing that such modifications would 
minimize the effectiveness of this 
provision in law enforcement.891 The
Commission did note that the effect of 
the USA PATRIOT Act amendments 
was to extend the recordkeeping 
requirement to include not only calls to 
induce the purchase of goods or 
services, but also calls to induce 
charitable contributions.892 The only 
explicit change to the language of the 
section to implement the USA PATRIOT 
Act amendments was to add the phrase 
‘‘or solicitations of charitable 
contributions’’ to § 310.5(a)(4) following 
the phrase ‘‘employees directly involved 
in telephone sales.’’893

Very few comments addressed the 
recordkeeping requirements set forth in 
§ 310.5. ARDA noted that it ‘‘agrees with 
the Commission and feels that the 

current provisions are adequate.’’894

DMA-NonProfit stated that ‘‘imposing
burdensome and lengthy (two-year) 
recordkeeping responsibilities’’ on 
charities would hurt the ability of 
charities, especially small ones, because 
it would divert funds away from 
fulfillment of charities’ missions.895 The
Commission believes that the 
recordkeeping burden on telemarketers 
who solicit on behalf of charities will be 
minimal. As noted in the SBP for the 
original Rule, the recordkeeping 
provision was already tailored to ‘‘strike
a balance between minimizing the 
recordkeeping burden on industry and 
retaining the records necessary to 
pursue law enforcement actions. . .’’896

In addition, the Commission believes 
that the records required to be 
maintained are those commonly 
maintained by businesses in the 
ordinary course of business.897 The
Commission believes that, as applied to 
telemarketers who solicit on behalf of 
charities, the burden of compliance with 
the recordkeeping provision will be 
further lessened because many of the 
recordkeeping provisions will be 
inapplicable in the charitable 
solicitation context, or are burdens 
typically borne by the telemarketer, not 
the organization on whose behalf the 
calls are made.898

NEMA requested that the Commission 
consider the recordkeeping burden on 
energy marketers who must, pursuant to 
their self-regulatory guidelines, already 
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899 NEMA-NPRM at 8-10.
900 ERA-Supp. at 7.
901 Specifically, the original Rule exempts: (1) 

goods and services subject to the Commission’s Pay-
Per-Call Rule and Franchise Rule; (2) telemarketing 
sales consummated after face-to-face transactions; 
(3) inbound telephone calls that are not the result 
of any solicitation by the seller or telemarketer; (4) 

telephone calls in response to a general media 
advertisement (except those related to investment 
opportunities, credit repair, ‘‘recovery,’’ or advance 
fee loan services); (5) inbound telephone calls in 
response to direct mail solicitations that truthfully 
disclose all material information (except 
solicitations relating to prize promotions, 
investment opportunities, credit repair, ‘‘recovery,’’
or advance fee loan services); and (6) business-to-
business telemarketing (except calls involving the 
retail sale of nondurable office or cleaning 
supplies).

902 60 FR at 43859.
903 These exemptions were found at § § 310.6(a),

(b), and (c) of the original Rule.
904 This provision was § 310.6(d) in the original 

Rule.
905 The general media exemption was at § 310.6(e)

in the original Rule.
906 The direct mail exemption was at § 310.6(f) in 

the original Rule.
907 The business-to-business exemption was at 

§ 310.6(g) in the original Rule.

908 The renumbered exemption in the amended 
Rule is found at § 310.6(b)(1).

909 The renumbered exemption in the amended 
Rule is found at § 310.6(b)(2).

910 Face-to-face transactions are also covered by 
the Commission’s Rule Concerning Cooling-Off 
Period for Sales Made at Homes or at Certain Other 
Locations, 16 CFR 429. This exemption has been 
renumbered in the amended Rule and is now found 
at § 310.6(b)(3).

911 No modifications to § § 310.6(b)(1) and (2) are 
necessary to implement the USA PATRIOT Act 
amendments because charitable solicitations are not 
likely to be combined with pay-per-call or franchise 
sales. Therefore, there is no need to expressly 
exempt such an unlikely scenario from TSR 
coverage. However, it is necessary to amend 

maintain certain records.899 As noted 
above in the discussion of the express 
verifiable authorization provision, 
§ 310.3(a)(3)(ii), the Commission 
believes that sellers, when they accept 
payment via methods that are novel or 
lack certain fundamental consumer 
protections, must obtain express 
verifiable authorization by any of the 
three means allowed by the amended 
Rule. The maintenance of such records 
is also necessary to ensure the law 
enforcement goals of the recordkeeping 
provision.

Finally, ERA noted in its 
supplemental comment that it believed 
that it would be expensive for 
telemarketers conducting upsells to 
comply with the Rule’s recordkeeping 
requirements.900 As addressed above in 
the discussion of § 310.4(a)(6), the 
Commission believes that both because 
the cost of digital audio recording and 
storage is decreasing, and because of the 
limited circumstances in which such 
recording is required under the Rule, 
the burden on sellers who choose to 
market goods and services using a 
combination of a ‘‘free-to-pay
conversion’’ coupled with preacquired 
account information is offset by the 
consumer protection benefits that will 
accrue from recording and maintaining 
consumers’ express informed consent in 
these circumstances.

Thus, the only modification to the 
language of § 310.5(a)(5) in the amended 
Rule is to require that in addition to 
retaining all verifiable authorizations, a 
seller or telemarketer must keep all 
‘‘records of express informed consent or 
express agreement’’ for 24 months. This 
modification is necessitated by the 
introduction of these two terms in 
§ 310.4(a)(6), dealing with unauthorized 
billing, and § 310.4(b)(1)(iii)(B)(i),
addressing permission to a seller to call 
despite a consumer’s inclusion on the 
national ‘‘do-not-call’’ registry. The 
Commission believes it is necessary for 
a seller or telemarketer to retain such 
records of express informed consent and 
express agreement to enable the 
Commission and the states to determine 
compliance with these provisions of the 
Rule.

F. Section 310.6 — Exemptions
Section 310.6 exempts certain 

telemarketing activities from the Rule’s
coverage.901 The exemptions to the Rule 

were designed to ensure that legitimate 
businesses are not unduly burdened by 
the Rule.902 Based on the record in this 
proceeding, and on its law enforcement 
experience, the Commission has 
determined to add an exemption, 
§ 310.6(a), to specifically exempt 
outbound calls to solicit charitable 
contributions from the national ‘‘do-not-
call’’ registry provisions of the amended 
Rule. In addition, the Commission has 
determined to modify each of the 
subsections of the original Rule that are 
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922 NAR-NPRM at 3-4. See also ICFA-NPRM at 1-
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944 NCL-NPRM at 12.
945 EPIC-NPRM at 25-26.
946 60 FR at 43860.
947 The Commission also notes that new 

§ 310.4(a)(6) requires that, in every instance, a seller 
or telemarketer secure the consumer’s express 
informed consent to be charged for the goods or 
services or charitable contribution, and to be 
charged using the identified account.

948 NAAG-NPRM at 58-59.

949 Id. See also EPIC-NPRM at 25 (agreeing that 
upselling calls should be subject to the Rule). Cf.
Capital One-NPRM at 5 (requesting clarification that 
upselling calls are exempt, at least in an internal 
upsell).

950 NAAG-NPRM at 59.
951 See, e.g., FTC v. Smolev., No. 01-8922 CIV 

ZLOCH (S.D. Fla. 2001); New York v. 
MemberWorks, Inc., Assurance of Discontinuance 
(Aug. 2000); Minnesota v. MemberWorks, Inc., No. 
MC99-010056 (4th Dist. Minn. June 1999); 
Minnesota v. Damark Int’l, Inc., No C8-99-10638, 
Assurance of Discontinuance (Ramsey County Dist. 
Ct. Dec. 3, 1999); FTC v. S.J.A. Soc’y, Inc., No. 2:97 
CM 472 (E.D. Va. filed May 31, 1997).

952 See amended Rule § § 310.3(a)(1)(vii),
310.3(a)(2)(ix), 310.3(a)(3)(iii), 310.4(a)(6), 
310.4(a)(7), and 310.4(d).

953 DSA-NPRM at 8-9.
954 Id.
955 67 FR at 4530-31 (this determination is equally 

applicable to the advertisement by direct mail of 
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959 The reasons for this exception are explained 
in greater detail in the discussion of amended Rule 
§ 310.6(b)(4) above.

960 60 FR at 43860.
961 FTC v. Smolev (a/k/a Triad Discount Buying 

Service) is one example of an internal upsell 
triggered by consumer response to a general media 
advertisement. Smolev, No. 01-8922-CIV ZLOCH 
(S.D. Fla. 2001). New York v. Ticketmaster
(Settlement announced on Jan. 7, 2002).

962 The direct mail exemption provision is found 
in the proposed Rule at § 310.6(f).

963 NAAG-NPRM at 59-60.
964 Id.
965 The reasons for this exception are discussed 

in greater detail in the explanation of §§ 310.6(b)(4)
and (5) above. Capital One requested clarification 
of the applicability of this exemption to upselling 
transactions. Capital One-NPRM at 5-6. EPIC 
requested that upselling be subject to the Rule. 
EPIC-NPRM at 25.

Rule with two changes. First, the phrase 
‘‘or any subsequent rule covering 
business opportunities the Commission 
may promulgate’’ has been deleted in 
the amended Rule. Should the 
Commission promulgate a rule covering 
business opportunities, the nexus 
between the TSR and any such rule will 
be considered, and any necessary 
conforming amendments made to the 
TSR at that time. Second, § 310.6(b)(5)
has also been amended to exp, Nt2
 
cxcepti beeities, thlFl media 



4660 Federal Register / Vol. 68, No. 19 / Wednesday, January 29, 2003 / Rules and Regulations 

966 60 FR at 43860.
967 See, e.g., United States v. Prochnow, No. 1 02-

cv-917 (N.D. Ga. 2002).
968 See
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982 Presumably in the solicitation of a charitable 
contribution, there is no cost associated with 
refraining from making misrepresentations.

983 NCL-NPRM at 12.
984 Id.

985 See NCL-NPRM at 12 (expressing concern that 
increasing the number of exceptions to exemptions 
is confusing to businesses and consumers).

986 NCL-NPRM at 12.
987 June 2002 Tr. III at 177, 182-83.
988 NCL-NPRM at 12.
989 Id.
990 See NAAG-NPRM at 59.
991 60 FR at 43860.

992 The record does show that buyers club 
memberships have frequently been associated with 
complaints regarding preacquired account 
telemarketing, a practice that is addressed by 
amended Rule § § 310.4(a)(5) and (6). Similarly, 
goods or services offered in conjunction with a 
‘‘free-to-pay conversion’’ negative option feature 
have been shown to result in complaints of 
unauthorized charges, and are addressed by 
amended Rule § 310.4(a)(6) and § § 310.3(a)(1)(vii)
and 310.3(a)(2)(ix).

993 NAAG-NPRM at 59-60.
994 Cliffdale, 103 F.T.C. at 165.
995 The Commission recognizes that, in some 

instances, prices may be subject to change, or may 
only be in effect for a specified period of time. A 
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1020 For example, debt collection and market 
research activities are not covered by the Rule 
because they are not ‘‘telemarketing’’—i.e., they are 
not calls made ‘‘to induce the purchase of goods or 
services.’’ Of course, if the debt collection or market 
research call also included an upsell, the upsell 
portion of the call would be subject to the Rule as 
long as it met the criteria for ‘‘telemarketing’’ and 
was not otherwise exempt from the Rule.

1021 15 U.S.C. 6103 (states) and 6104 (private 
persons).

1022 67 FR at 4532-33.
1023 67 FR at 4533.
1024 Id.

1025 Id.
1026 Some commenters did advocate for 

meaningful Rule enforcement, including random 
monitoring and publicity regarding enforcement. 
See AARP-NPRM at 10 (meaningful enforcement 
and publicity); EPIC-NPRM at 27 (suggesting 
random monitoring and also recommending 
registration and bonding requirements, which the 
Commission declines to adopt noting the states 
already have such requirements in many instances, 
and that further duplication of that effort would not 
enhance the Commission’s law enforcement efforts). 
The Commission believes that the enforcement 
record for the TSR to date, with over 139 cases 
brought and $200 million in judgments, shows that 
the Commission and its state law enforcement 
partners have made enforcement of the Rule a top 
priority. Moreover, enforcement actions under the 
Rule often have been conducted as part of a 
‘‘sweep’’ of cases, often accompanied by a media 
advisory and public education campaign, which 
serves as a means of raising public awareness of 
certain kinds of telemarketing fraud. In regard to the 
suggestion that call centers be randomly monitored 
for compliance with the Rule, the Commission 
notes that it has used, and will continue to use, a 
variety of law enforcement techniques to ensure 
compliance with the Rule. 1027 15 U.S.C. 6108.

exemptions already are exempt from the 
Rule and, therefore, there is no reason 
to expressly restate that exemption in 
the Rule.1020 The Commission also 
declines to add additional exemptions 
on behalf of specific industry segments, 
with the exception of charitable 
organizations. As noted above in the 
discussion on exempting charities from 
compliance with the national ‘‘do-not-
call’’ registry provision, the Commission 
believes that charitable solicitations 
present unique circumstances that make 
an exemption necessary and 
appropriate. The Commission declines, 
however, to introduce further 
limitations to the applicability of the 
‘‘do-not-call’’ registry because it believes 
such action would be inconsistent with 
the privacy mandate of the 
Telemarketing Act and would likely 
result in consumer confusion and 
frustration.

G. Section 310.7 — Actions by States 
and Private Persons.

Section 310.7 in the original and 
proposed Rules sets forth the 
procedures by which the states and 
private persons may bring actions under 
the Rule, as is provided for in the 
Telemarketing Act.1021 In the NPRM, 
the Commission noted that it received 
no comments directly on this section, 
but that commenters were generally 
supportive of the Rule’s enforcement 
scheme allowing the Commission, the 
states, and private parties to bring 
actions under the TSR.1022 The
Commission noted that the record at 
that time contained evidence of two 
sources of frustration regarding 
enforcement of the Rule: 1) the $50,000 
monetary threshold required for a 
private party to bring suit under the 
Rule; and 2) the difficulty in identifying 
Rule violators, particularly those who 
violate the abusive practices section of 
the Rule.1023 The Commission noted 
then that the amount in controversy 
requirement was included in the 
Telemarketing Act, and it is therefore up 
to Congress to make any change to this 
amount.1024 With regard to the difficulty 
in identifying violators, the Commission 
expressed its belief that two proposed 

provisions—the prohibition on blocking 
Caller ID information, and the 
prohibition on denying or interfering 
with a consumer’s right to be placed on 
a ‘‘do-not-call’’ list—would be beneficial 
in addressing these concerns.1025

The Commission received no 
comments on this section in response to 
the NPRM, and thus no modifications 
are included in the amended Rule.1026

H. Section 310.8 — Fees.

This section of the Rule, now 
allocated for the new provision on fees, 
is reserved. When completed, the fee 
section will be included here.

I. Section 310.9 — Severability.

This provision of the Rule is retained 
in the amended Rule, but renumbered as 
§ 310.9. Section 310.8, formerly the 
section number for the Severability 
provision, now contains the provision 
regarding fees for the national ‘‘do-not-
call’’ registry.

J. Rulemaking Review Requirement.

The original Rule required that a Rule 
Review proceeding be commenced 
within five years of the effective date of 
the original Rule. The amended Rule 
does not contain an equivalent 
provision. The Commission has a policy 
of reviewing all of its Rules and guides 
on a periodic basis to ensure that they 
continue to meet their goals and provide 
the protections that were intended when 
they were promulgated. This periodic 
review also provides an opportunity to 
examine the economic costs and 
benefits of the particular Rule or guide 
under review. The Commission believes 
that this periodic review should be 
sufficient for the amended Rule, and 
that it is unnecessary to include a 

specific provision regarding review 
within the text of the amended Rule.

K. Effective Date.
The amended Rule is effective on 

March 31, 2003, and full compliance 
with all provisions of the amended 
Rule—except § 310.4(a)(7), the caller 
identification transmission provision, 
and § 310.4(b)(1)(iii)(B), the national 
‘‘do-not-call’’ registry provision—is
required by that date. The Commission 
believes that making the amended Rule 
effective on March 31, 2003 will provide 
more than sufficient time for sellers and 
telemarketers to change their practices 
to conform to the amended Rule. The 
publication of the proposed Rule in 
January 2002 provided industry 
members with ample notice of the 
proposed changes in the Rule, and 
making the amended Rule effective on 
March 31, 2003 will give industry 
members sufficient additional time to 
familiarize themselves with the 
requirements of the amended Rule, and 
to ensure that their operations are in full 
compliance with all except two 
provisions of the amended Rule.

The Commission has determined that 
additional time may be required to 
allow sellers and telemarketers to come 
into full compliance with the caller 
identification transmission requirement. 
There
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1028 15 U.S.C. 6102.
1029 Pub. L. 107-56 (Oct. 26, 2001).
1030 Community Bankers-User Fee at 3.
1031 AmEx-NPRM at 2. One small company 

reported that in order to comply with Oregon’s ‘‘do-
not-call’’ requirements, they had been forced to 
spend $12,500 to get a computer program written 
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1041 Amended Rule § 310.6(a).
1042 Amended Rule § 310.4(b)(1)(iii).
1043 Hudson Bay-Goodman-NPRM at 2. Hudson 

Bay noted that ‘‘[i]nstead of renting space, buying 
computers and phone equipment, hiring 
supervisors and so on, HBC’s clients find it cheaper 
to contact their members and donors by sharing 
these resources. Even after paying HBC’s fee, which 
ranges from 4 to 7%, it is much cheaper for these 
non-profits to centralize these services. The savings 
achieved by phone company volume discounts 
alone pays more than half of HBC’s fee.’’

1044 APTS-NPRM at 3-4.
1045 Red Cross-NPRM at 3-4.

1046 67 FR at 4508.
1047 See, e.g., June 2002 Tr. III at 32-33 (NAA).
1048 See amended Rule § 310.3(a)(3)(iii), and 

discussion of that provision above.
1049 Miller Study at 17. According to the Miller 

Study, the total cost of this prohibition would have 
been approximately $1.5 billion. However, this 
estimate appears to be based on the incorrect 
assumption that the prohibition on the use of 
preacquired account information would add 60 to 
90 seconds to every sale made in an outbound 
telemarketing call. In fact, the only sales that would 
be affected are those where the seller would 
otherwise obtain payment using preacquired 
account information.

1050 MPA-NPRM at 24.
1051 Id. at 19.

1052 ABA-NPRM at 8; Assurant-NPRM at 3-4; 
BofA-NPRM at 7; Cendant-NPRM at 7.

1053 June 2002 Tr. I at 211 (CCC); PMA-NPRM at 
30; PCIC-NPRM at 2.

1054 Miller Study at 15.
1055 Marketlink-NPRM at 3. This estimate, and 

perhaps the estimate of CCC, may overestimate the 

charitable organizations will not be 
required to ensure that they are not 
making calls to consumers who have 
placed their telephone numbers on the 
national ‘‘do-not-call’’ registry.1041

Rather, they will only have to honor 
individual consumer requests not to be 
called by the particular charity.1042

This change is likely to be of 
significant benefit to smaller charitable 
organizations since these organizations 
often find it more efficient to employ 
for-profit firms to make their calls rather 
than developing and maintaining the 
capacity to make such calls using their 
own staff.1043 For example, APTS 
reported that 75 percent of their 
members chose to hire other firms to 
manage their telemarketing operations. 
They further reported that the average 
annual cost of outsourcing these 
operations was $182,000, whereas the 
estimated cost of the stations doing the 
same amount of telemarketing with its 
own personnel was $224,000, an 
increase of almost 25 percent.1044

Similarly, Red Cross commented that it 
is more economical to hire a third party 
to operate short term blood-donor 
recruitment programs than to hire and 
maintain a full-time staff to perform 
such functions. According to Red Cross 
‘‘[s]uch trained third party professionals 
offer expertise and operational 
efficiencies that cannot be rapidly 
duplicated by Red Cross to respond to 
the volatile demand for blood.’’1045

Written confirmation as express 
verifiable authorization.

Another change that should reduce 
the burden on small firms involves the 
procedures a firm may use to obtain the 
consumer’s express verifiable 
authorization to use an account other 
than the consumer’s credit card or debit 
card to pay for a purchase. In the NPRM, 
the Commission proposed to eliminate a 
procedure by which a firm was 
permitted to obtain authorization by 
sending the consumer written 
confirmation prior to the time the 
account was charged. In part this 
proposal was based on the impression 
that very few firms used this method of 
obtaining express verifiable 

authorization.1046 However,
commenters indicated that this was not 
the case and that many smaller firms—
particularly newspapers—used this 
method.1047 In response, the 
Commission has decided to retain the 
written confirmation method of 
obtaining express verifiable 
authorization, with certain 
modifications, including an exception 
that makes it unavailable in cases where 
the transaction involves a ‘‘free-to-pay
conversion’’ feature and preacquired 
account information.1048

No ban on preacquired account 
information.

Another proposal in the NPRM that 
attracted considerable business 
opposition was the prohibition on the 
disclosure or receipt of any consumer’s
billing information. Commenters argued 
that such a prohibition on the use of 
preacquired account information would 
increase the costs of telemarketing. 
While these costs were not argued to be 
specific to small businesses, the costs 
faced by small businesses would be 
increased along with those of larger 
ones. According to CCC, requiring the 
consumer to provide an account number 
would add between 60 and 90 seconds 
to the length of a telemarketing call in 
those instances where the telemarketer 
already has the consumer’s account 
information.1049 MPA estimated the cost 
of requiring consumers to repeat their 
account information in the case of an 
upsell to be between 35 and 60 
seconds.1050 In addition, MPA suggested 
that requiring consumers to read their 
account numbers in all instances would 
lead some consumers to decide not to 
purchase the item being offered. The 
effect could be, they suggested, a 
reduction of five to 30 percent in 
consumer purchases in response to 
particular offers.1051 Finally, a ban on 
the use of preacquired account 
information could increase the costs of 
engaging in telemarketing because of 
errors in the account information 
obtained from the consumer—either
because the consumer misreads the 

account number or because the 
telemarketer makes a mistake in taking 
down the number.1052

As discussed in the SBP above, the 
Commission has decided not to prohibit 
the acquisition and use of preacquired 
account information. Instead, the 
Commission is limiting the prohibition 
to unencrypted account information and 
is requiring that telemarketers and 
sellers obtain the consumer’s express 
informed consent before any purchase is 
charged to a consumer’s account using 
preacquired account information. 
Except for transactions that involve a 
‘‘free-to-pay conversion’’ feature 
combined with preacquired account 
information, the only steps a seller or 
telemarketer is required to undertake to 
obtain this consent are to provide the 
consumer with sufficient information 
for the consumer to understand the 
account that will be charged and to 
obtain the consumer’s express 
agreement to have the purchase charged 
to that account. Since both of these are 
practices that an honest business would 
follow even in the absence of a rule 
provision, it is clear that the costs 
businesses argued would follow from 
the original proposal have been 
eliminated.

Relaxed regulation of abandoned calls.
Another proposal contained in the 

NPRM that businesses argued would 
significantly increase the costs of 
telemarketing was the proposal to 
prohibit telemarketers from 
‘‘abandoning’’ telemarketing calls—that
is, to prohibit making a call unless a 
telemarketing sales representative is 
available to talk to the consumer if the 
consumer answers. Critics of this 
proposal argued that it would effectively 
ban the use of predictive dialers.1053

This would, they argued, significantly 
reduce the amount of time the 
individual telemarketing sales person 
spends talking to consumers. According 
to CCC, a telemarketing sales person can 
handle 13 to 14 calls per hour using a 
predictive dialer set to abandon five 
percent of calls. Without a predictive 
dialer, the same agent can only handle 
around eight calls per hour—a reduction 
of about 40 percent.1054 Another source 
suggested that a telemarketer using a 
predictive dialer could make 20 calls 
per hour, whereas only five calls per 
hour would be possible without the 
dialer.1055
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efficiency losses from prohibiting abandoned calls 
in that the five calls per hour figure is based on the 
assumption that calls are dialed ‘‘manually.’’ This 
suggests that the estimate may be based on an 
operation in which the individual sales 
representative actually dials the number to be 
called. A requirement not to abandon calls would 
not require that sales representatives dial their own 
calls. It would still be possible, if it were cost 
efficient, to use computer systems to dial the calls, 
and this could generate some efficiencies relative to 
manual dialing. What would not be permitted is to 
dial a call prior to the time a sales representative 
becomes available or to dial more than one call at 
a time for each available sales representative.

1056 As CCC testified at the workshop, ‘‘[W]hat we 
found out is that ... below 5 percent or 4 percent 
or 3 percent [rate of abandonment], you’re really 
beginning to raise costs....’’ June 2002 Tr. I at 212 
(CCC).

1057
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1066 15 U.S.C. 6102(a)(1).
1067 42 U.S.C. 4321 et seq.
1068 16 CFR 1.81, 1.82.

1069 16 CFR 1.83. See also National Citizens 
Comm. for Broad. v. FCC, 567 F.2d 1095, 1098 n.3 
(D.C. Cir. 1977).

1070 See discussion of § 310.4(b)(1)(iii) above.
1071 15 U.S.C. 6102(a)(3)(A) (mandating that the 

Commission include in its Rule ‘‘a requirement that 
telemarketers may not undertake a pattern of 
unsolicited telephone calls which the reasonable 
consumer would consider coercive or abusive of 
such consumer’s right to privacy’’).

1072 DeHart-NPRM at 2-3 (although the 
commenter alludes to a study that corroborates its 
assertion on this point, no title or citation is 
provided for such study).

1073 DeHart-NPRM at 3.
1074 Id. The Commission believes that this 

allegation would constitute, at most, ‘‘indirect
effects’’ under the NEPA implementing regulations, 
or those ‘‘which are caused by the action and are 
later in time or farther removed in distance, but are 
still reasonably foreseeable.’’ 40 CFR 1508.8(b). The 
Commission does not believe that the ‘‘do-not-call’’
registry provision has been or could reasonably be 
alleged to have ‘‘direct effects’’ or those ‘‘caused by 
the action and occur at the same time and place.’’
40 CFR 1508.8(a).

practices.’’1066 Each of the amendments 
in the amended Rule is intended to 
better protect consumers from deceptive 
and abusive telemarketing practices. In 
order to achieve this end, the 
Commission believes that it is necessary 
to enact regulations that cover small and 
large firms equally. Based on the 
Commission’s enforcement experience, 
it is clear that many of the firms that 
engage in fraudulent telemarketing 
activities are small firms. A failure to 
include such small firms within the 
requirements of the regulations would, 
therefore, fail to prohibit deceptive 
practices by the types of firms that 
account for a significant share of the 
problems the Commission encounters.
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1075 16 CFR 1.83. See also National Citizens 
Comm. for Broad. v. FCC, 567 F.2d 1095, 1098 n.3 
(D.C. Cir. 1977).

proposition that local retail shopping 
has, to date, been reduced as a result of 
inbound or outbound telemarketing. 
And, the fact remains that, other than 
DeHart, none of the commenters, 
including major sellers, telemarketers, 
and industry groups, provides any 
evidence relating to the potential for a 
national ‘‘do-not-call’’ registry to result 
in a reduction in service or an increase 
in cost for inbound telemarketing, nor in 
a concomitant increase in retail 
shopping done in local malls.

Moreover, the Commission believes 
there can be no hard evidence on which 
to base a prediction of consumers’
actions following the implementation of 
the ‘‘do-not-call’’ registry provision. It 
seems likely, based on the experience of 
states that have implemented statewide 
‘‘do-not-call’’ lists, and the 
overwhelmingly high response of 
consumers to the Commission’s
proposal, that many consumers will 
avail themselves of the opportunity to 
place their telephone numbers on the 
national ‘‘do-not-call’’ registry. 
However, as noted above, this may or 
may not have any impact on consumers’
decision to shop at local malls, or on 
their choice of transportation. Thus, 
while consumer behavior may change as 
a result of the promulgation of 
amendments to the Rule, such changes 
cannot be quantified or even reasonably 
estimated because consumer decisions 
are influenced by many variables other 
than existence of the ‘‘do-not-call’’
registry. Any indirect impact of the 
amended Rule on the environment 
would therefore be highly speculative 
and impossible to accurately predict or 
measure.

The Commission does not believe that 
any alternative to creating a national 
‘‘do-not-call’’ registry would both 
provide the benefits of the registry and 
ameliorate all potential concerns 
regarding environmental impact. For 
example, the Commission does not 
believe that given its justification for the 
necessity of the registry, eliminating the 
provision from the amended Rule would 
be appropriate based solely on the 
unsupported allegations of indirect 
environmental effect raised in the 
DeHart comment. Furthermore, the 
Commission can think of no alternative 
other than eliminating the national ‘‘do-
not-call’’ registry that would address 
DeHart’s unsupported and highly 
speculative concern.

In sum, although any evaluation of 
the environmental impact of the 
amendments to the TSR is uncertain 
and highly speculative, the Commission 
finds no evidence of avoidable adverse 
impacts stemming from the amended 
Rule. Therefore, the Commission has 

determined, in accordance with § 1.83
of the FTC’s Rules of Practice, that no 
environmental assessment or EIS is 
required.1075

List of Subjects in 16 CFR Part 310.

Telemarketing, Trade practices.
Accordingly, title 16, part 310 of the 

Code of Federal Regulations, is revised 
to read as follows:

PART 310—TELEMARKETING SALES 
RULE

Sec.
310.1 Scope of regulations in this part.
310.2 Definitions.
310.3 Deceptive telemarketing acts or 

practices.
310.4 Abusive telemarketing acts or 

practices.
310.5 Recordkeeping requirements.
310.6 Exemptions.
310.7 Actions by states and private persons.
310.8 Reserved: Fee for access to ‘‘do-not-

call’’ registry.
310.9 Severability.

Authority: 15 U.S.C. 6101–6108.

§ 310.1 Scope of regulations in this part.

This part implements the 
Telemarketing and Consumer Fraud and 
Abuse Prevention Act, 15 U.S.C. 6101-
6108, as amended.

§ 310.2 Definitions.

(a) Acquirer means a business 
organization, financial institution, or an 
agent of a business organization or 
financial institution that has authority 
from an organization that operates or 
licenses a credit card system to 
authorize merchants to accept, transmit, 
or process payment by credit card 
through the credit card system for 
money, goods or services, or anything 
else of value.

(b) Attorney General means the chief 
legal officer of a state.

(c) Billing information means any data 
that enables any person to access a 
customer’s or donor’s account, such as 
a credit card, checking, savings, share or 
similar account, utility bill, mortgage 
loan account, or debit card.

(d) Caller identification service means
a service that allows a telephone 
subscriber to have the telephone 
number, and, where available, name of 
the calling party transmitted 
contemporaneously with the telephone 
call, and displayed on a device in or 
connected to the subscriber’s telephone.

(e) Cardholder means a person to 
whom a credit card is issued or who is 
authorized to use a credit card on behalf 

of or in addition to the person to whom 
the credit card is issued.

(f) Charitable contribution means any 
donation or gift of money or any other 
thing of value.

(g) Commission means the Federal 
Trade Commission.

(h) Credit means the right granted by 
a creditor to a debtor to defer payment 
of debt or to incur debt and defer its 
payment.

(i) Credit card means any card, plate, 
coupon book, or other credit device 
existing for the purpose of obtaining 
money, property, labor, or services on 
credit.

(j) Credit card sales draft means any 
record or evidence of a credit card 
transaction.

(k) Credit card system means any 
method or procedure used to process 
credit card transactions involving credit 
cards issued or licensed by the operator 
of that system.

(l) Customer means any person who is 
or may be required to pay for goods or 
services offered through telemarketing.

(m) Donor means any person solicited 
to make a charitable contribution.

(n) Established business relationship
means a relationship between a seller 
and a consumer based on:

(1) the consumer’s purchase, rental, or 
lease of the seller’s goods or services or 
a financial transaction between the 
consumer and seller, within the 
eighteen (18) months immediately 
preceding the date of a telemarketing 
call; or

(2) the consumer’s inquiry or 
application regarding a product or 
service offered by the seller, within the 
three (3) months immediately preceding 
the date of a telemarketing call.

(o) Free-to-pay conversion means, in 
an offer or agreement to sell or provide 
any goods or services, a provision under 
which a customer receives a product or 
service for free for an initial period and 
will incur an obligation to pay for the 
product or service if he or she does not 
take affirmative action to cancel before 
the end of that period.

(p) Investment opportunity means
anything, tangible or intangible, that is 
offered, offered for sale, sold, or traded 
based wholly or in part on 
representations, either express or 
implied, about past, present, or future 
income, profit, or appreciation.

(q) Material means likely to affect a 
person’s choice of, or conduct regarding, 
goods or services or a charitable 
contribution.

(r) Merchant means a person who is 
authorized under a written contract 
with an acquirer to honor or accept 
credit cards, or to transmit or process for 
payment credit card payments, for the 
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1 When a seller or telemarketer uses, or directs a 
customer to use, a courier to transport payment, the 
seller or telemarketer must make the disclosures 
required by § 310.3(a)(1) before sending a courier to 
pick up payment or authorization for payment, or 
directing a customer to have a courier pick up 
payment or authorization for payment.

2 For offers of consumer credit products subject 
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entitled ‘‘Trade Regulation Rule 
Pursuant to the Telephone Disclosure 
and Dispute Resolution Act of 1992,’’ 16 
CFR Part 308, provided, however, that 
this exemption does not apply to the 
requirements of § § 310.4(a)(1), (a)(7), 
(b), and (c);

(2) The sale of franchises subject to 
the Commission’s Rule entitled 
‘‘Disclosure Requirements and 
Prohibitions Concerning Franchising 
and Business Opportunity Ventures,’’
(‘‘Franchise Rule’’) 16 CFR Part 436, 
provided, however, that this exemption 
does not apply to the requirements of 
§ § 310.4(a)(1), (a)(7), (b), and (c);

(3) Telephone calls in which the sale 
of goods or services or charitable 
solicitation is not completed, and 
payment or authorization of payment is 
not required, until after a face-to-face 
sales or donation presentation by the 
seller or charitable organization, 
provided, however, that this exemption 
does not apply to the requirements of 
§ § 310.4(a)(1), (a)(7), (b), and (c);

(4) Telephone calls initiated by a 
customer or donor that are not the result 
of any solicitation by a seller, charitable 
organization, or telemarketer, provided,
however, that this exemption does not 
apply to any instances of upselling 
included in such telephone calls;

(5) Telephone calls initiated by a 
customer or donor in response to an 
advertisement through any medium, 
other than direct mail solicitation, 
provided, however, that this exemption 
does not apply to calls initiated by a 

customer or donor in response to an 
advertisement relating to investment 
opportunities, business opportunities 
other than business arrangements 
covered by the Franchise Rule, or 
advertisements involving goods or 
services described in § § 310.3(a)(1)(vi)
or 310.4(a)(2)-(4); or to any instances of 
upselling included in such telephone 
calls;

(6) Telephone calls initiated by a 
customer or donor in response to a 
direct mail solicitation, including 
solicitations via the U.S. Postal Service, 
facsimile transmission, electronic mail, 
and other similar methods of delivery in 
which a solicitation is directed to 
specific address(es) or person(s), that 
clearly, conspicuously, and truthfully 
discloses all material information listed 
in § 310.3(a)(1) of this Rule, for any 
goods or services offered in the direct 
mail solicitation, and that contains no 
material misrepresentation regarding 
any item contained in § 310.3(d) of this 
Rule for any requested charitable 
contribution; provided, however, that 
this exemption does not apply to calls 
initiated by a customer in response to a 
direct mail solicitation relating to prize 
promotions, investment opportunities, 
business opportunities other than 
business arrangements covered by the 
Franchise Rule, or goods or services 
described in §§ 310.3(a)(1)(vi) or 
310.4(a)(2)-(4); or to any instances of 
upselling included in such telephone 
calls; and

(7) Telephone calls between a 
telemarketer and any business, except 
calls to induce the retail sale of 
nondurable office or cleaning supplies; 
provided, however, that 
§ 310.4(b)(1)(iii)(B) and § 310.5 of this 
Rule shall not apply to sellers or 
telemarketers of nondurable office or 
cleaning supplies.

§ 310.7 Actions by states and private 
persons.

(a) Any attorney general or other 
officer of a state authorized by the state 
to bring an action under the 
Telemarketing and Consumer Fraud and 
Abuse Prevention Act, and any private 
person who brings an action under that 
Act, shall serve written notice of its 
action on the Commission, if feasible, 
prior to its initiating an action under 
this Rule. The notice 
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Nethercutt—Nethercutt, The Honorable 
George R., Jr. (U.S. House of 
Representatives)

NeuStar—NeuStar, Inc.
New Orleans—New Orleans, City Council of 

(CNO)-Utility, Cable & 
Telecommunications Committee

NJ Police—New Jersey Police Officers 
Foundation, Inc.

NYSCPB— New York State Consumer 
Protection Board

NAA—Newspaper Association of America
Nextel—Nextel Communications, Inc.
Ney, Sandlin, Jones, Shows and Cantor—

Joint letter from: The Honorable Bob Ney, 
Max Sandlin, Walter Jones, Ronnie Shows, 
and Eric Cantor (U.S. House of 
Representatives)

Noble—Noble Systems
NATN—North American Telephone Network 

LLC
NC Zoo—North Carolina Zoological Society
Not-For-Profit Coalition—Not-For-Profit and 

Charitable Coalition
NSDI—NSDI Teleperformance
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1 Given that nothing in the language of the 
Telemarketing Act or its legislative history indicates 
that Congress intended the Commission to use its 
unfairness standard to determine which practices 
are abusive, I previously raised concerns about this 
analysis and requested comment on this issue. 
Concurring Statement of Commissioner Orson 
Swindle in Telemarketing Sales Rule Review, File 
No. R411001, available at (www.ftc.gov/os/2002/01/
swindletsrstatment.htm). Although some comments 
agreed with this concern, they did not offer an 
alternative analysis of abusive practices beyond 
suggesting that the Commission’s authority is 
limited to the examples of abusive practices 
included in the Telemarketing Act and its 
legislative history. See Statement of Basis and 
Purpose at 100, n. 428. However, because the Act 
does not limit the Commission’s authority to 
identify abusive practices to the examples in the 
Act, the Commission may prohibit other practices 
that it identifies as abusive.

2 See Statement of Basis and Purpose at 97-98. In 
addition, given the evidence that the use of 
encrypted account information in telemarketing can 
result in unauthorized charges, there is an even 
greater likelihood that injury will occur when a 
telemarketer has obtained, for consideration, 
consumers’ actual credit card numbers.

ABA-User Fee—American Bankers 
Association

Red Cross-User Fee—American Red Cross
ARDA-User Fee—American Resort 

Development Association
ATA-User Fee—American Teleservices 

Association
Community Bankers-User Fee— America’s

Community Bankers
Ameriquest-User Fee—Ameriquest Mortgage 

Company
Celebrity Prime Foods-User Fee— Celebrity 

Prime Foods
CBA-User Fee—Consumer Bankers 

Association
DialAmerica-User Fee— DialAmerica 

Marketing, Inc.
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3 The Federal Communications Commission, 
however, has requested comment on whether to 
establish a national do-not-call registry that would 
address telemarketing calls by at least some of the 
entities that are exempt from the FTC’s jurisdiction. 
Notice of Proposed Rulemaking, Rules and 
Regulations Implementing the Telephone Consumer 
Protection Act of 1991, 67 FR 62667 (Oct. 8, 2002).

civilized men’’). In the context of 
telemarketing, there is an inherent 
tension between this right and the First 
Amendment’s right to free speech. With 
this in mind, and in light of the 
rulemaking record as a whole, the 
Commission has determined to establish 
a national do-not-call registry. This will 
enable consumers to stop certain 
telemarketing calls — calls to induce the 
purchase of goods and services from 
companies within the FTC’s jurisdiction 
(except where the consumer has an 
‘‘established business relationship’’
with the seller).

Although the USA PATRIOT Act of 
2001 gave the Commission authority to 
regulate for-profit companies that make 
telephone calls seeking charitable 
donations on behalf of charities, the 
Commission has determined to exempt 
these entities from the national do-not-
call registry requirements. Instead, the 
Commission requires these 
telemarketers to comply with the 
‘‘entity-specific’’ do-not-call provision, 
which prohibits them from calling 


