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The FTC: Past, Present, and Future

The Federal Trade Commission (FTC) is an independent law enforcement agency. There
are five Commissioners, who are appointed by the President and confirmed by the Senate
to staggered seven-year terms. No more than three Commissioners may be from any one
political party. In fiscal year 2000, the Commission includes Chairman Robert Pitofsky
— designated by President Clinton — and Commissioners Sheila F. Anthony, Mozelle W.
Thompson, Orson Swindle, and Thomas B. Leary.

Past: Why the FTC Was Created

Congress created the FTC to implement a core function of government: to ensure that
free markets work. Although the FTC originally was proposed as an administrative agency
to consider competition and other economic issues, over the years Congress broadened
the FTC% mandate substantially. The agency s organic statute, the FTC Act, gives the
Commission power to act against unfair methods of competition and unfair or deceptive
acts or practices. See ‘Laws Enforced by the FTC,” page 31 (the statutory mission of the
FTC).

To understand some of the reasons for the creation of the FTC and its broad legislative
mandate, it is useful to recall that, at the turn from the 19th to the 20th century, so-
called robber barons and big business trusts —large combinations of companies, such as
the railroad trust, the oil trust, and the steel trust — dominated the economic landscape.
Although Congress enacted the first federal antitrust law, the Sherman Act, in 1890, the
Supreme Court’ interpretations of that statute, along with a tremendous merger wave
in the early 20th century, left some concerned that trusts still could charge monopoly
prices and cause other types of economic harm. Congress created the Commission as a
bipartisan tribunal that could develop a body of administrative law enabling businesses
to better understand the line between vigorous competition and unlawful restraint of
trade. Also, around the same time in the early 20th century, a movement was taking
shape to protect consumers from unfair business practices, such as fraudulent, mis-
leading, or deceptive representations in advertising and marketing.

The legislative history of the FTC Act reveals that Congress had both consumer protection
and competition in mind when it created the FTC in 1914. In that year, Congress also
passed the Clayton Act, through which the FTC plays a central role in prohibiting anti-
competitive stock acquisitions.?

1 See, e.g., 51 CoNG. REC. 13164 (remarks of Sen. Lippitt).

Strategic Plan 2 Fiscal Years 2000-2005












Federal Trade Commission

Goal 1 — Protect Consumers
To prevent fraud, deception, and unfair business practices
in the marketplace.

Globalization and new information technologies create potentially enormous benefits for
consumers, but also raise new consumer protection concerns, providing opportunities for
online fraud, identity theft, loss of privacy, and international telephone scams. Our
experience demonstrates that fraudulent operators often are among the first to take
advantage of new technologies. The Internet has already become an especially fertile
ground for scam artists because they can reach vulnerable consumers easily and cheaply
online, and immediately access both a national and an international marketplace.
Similarly, new telephone technologies are giving rise to international scams, and
telemarketing fraud is increasingly a cross-border phenomenon. On the horizon is an
expanding array of electronic payment systems, which gives rise to yet a new set of
concerns.

To combat fraud, we monitor the traditional and electronic marketplaces and focus on
the areas identified through our Consumer Information System database to be most
harmful to consumers. Attacking telemarketing fraud continues to be a priority, as does
protecting consumers from more traditional scams that have found new life on the
Internet, including health-related fraud. The FTC also is moving to protect consumers
and business against new high-tech frauds through our Internet Rapid Response Team.
In fiscal year 1999, we saved consumers over $450 million by stopping such fraud.

The law enforcement challenges in this new high-tech global marketplace will be con-
siderable. There is little evidence that the “low-tech’ scams will go away, and there is
every indication that the “high-tech”scams will grow and be more difficult to detect and
pursue as they cross national borders.

With the explosive growth of e-commerce (consumer sales are expected to increase from
$20 billion in 1999 to $184 billion by 2004), newly deregulated telecommunications and
electricity markets, and globalization, the FTC% scope of responsibilities grows even
broader. To achieve the broadest possible compliance in the vast marketplace, the FTC
targets the most serious problems for law enforcement and, where appropriate,
encourages non-regulatory solutions that are effective but do not impede legitimate
business activity.

Goal 2 — Maintain Competition
To prevent anticompetitive mergers and other anticompetitive business
practices in the marketplace.

The FTC is greatly challenged to maintain a proper level of antitrust enforcement in the
face of unpredictable shifts in business conduct without hindering new and efficient
forms of competition. As business strategies and priorities change and evolve over time,
so do the types of business conduct that warrant antitrust scrutiny. In just a few years,
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the Internet has changed traditional sales and distribution patterns for all sorts of
products and services, increasing global markets have altered business relationships and
marketing opportunities, and high technology innovation has introduced whole new
markets and competitive arenas. We must evaluate each new development and ensure
that anticompetitive practices do not stunt the growth of these innovations.

The dramatic increase in the size of corporate mergers greatly affects the competitive
landscape and thus the FTC% enforcement efforts. The merger wave continues into its
tenth straight year,® and the dollar value of commerce affected by these mergers has
increased eleven-fold in nominal terms since 1991. Individual merger transactions are
increasingly larger and more complex; in 1999, companies filed notifications for 273
mergers with a transaction size of $1 billion or more. Many of these mergers involved
multiple overlapping markets, substantially increasing the scope of the necessary
competition analysis.

Mergers can generate efficiencies, and most mergers are either procompetitive or com-
petitively neutral. But mergers that are anticompetitive can raise consumer prices by
hundreds of millions of dollars every year. Anticompetitive mergers also reduce product
quality and output, consumer choice, and innovation. The FTC acts to protect consumers
against such effects in any market in which the Commission has reason to believe a
merger is likely to lessen competition. The FTC focuses its efforts on high-priority areas
for consumers, such as: health care, pharmaceuticals, energy, defense, information and
technology, and consumer goods and services.

The FTC s merger challenges alone saved consumers an estimated $1.2 billion in fiscal
year 1999. Moreover, the benefits of the FTC% merger challenges cannot be measured
simply by the prevention of price increases in the marketplace. The FTC acts to make
sure that no single company monopolizes research and development and innovation in
vital industries such as computer hardware and burgeoning health care products.’
Antitrust enforcement to protect future innovation may not be immediately measurable
in dollars, but protecting avenues for innovation is likely to be profoundly useful for
consumers, as they enjoy the fruits of new products and services that develop in rapidly
evolving, competitive marketplaces.

¢ The Washington Post has characterized the merger wave as “a frenzy of merger madness,
capping a dramatic wave of global corporate consolidation that has been gaining momentum through
much of this decade,” quoting merger experts who note that a key force driving merger activity is the
Internet. Sandra Sugawara, “Merger Wave Accelerated in 99; Economy, Internet Driving
Acquisitions,” The Washington Post, Dec. 31, 1999, p. E1.

7 A Business Week analysis and commentary observes that the New Economy may require a new
focus on antitrust policy: “Traditionally, regulators focused on whether companies artificially hiked
prices or restricted output. Now, theyte increasingly likely to look first at whether corporate behavior
aids or impedes innovation.” See “Antitrust for the Digital Age,”” Business Week, May 15, 2000, p. 47.
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The Agency Goals, Objectives, Strategies,
and Performance Measures

Goals, Objectives, and Strategies:
Development, Resources, Implementation, and Evaluation

Development

The goals, objectives, and strategies identified in this plan reflect the agency 3 cumulative
experience in identifying efficient ways to implement its consumer protection and
competition missions, while also eliminating or minimizing burdens on legitimate
business activities. The original strategic plan, written in 1997, represented the co-
operative work of the entire Commission, including Commissioners, senior managers,
agency staff, and external stakeholders such as private business, consumer, and
professional organizations.®

This updated strategic plan is also the work of the entire Commission and its current
stakeholders. Designated staff throughout the agency reviewed the original plan and the
agency s 1999 performance report, as well as OMB Circular A-11 (on preparing strategic
plans) and guidance from the U.S. Senate Committee on Governmental Affairs. The
current plan, with substantive input by each key organization, was reviewed by the Com-
missioners and stakeholders.

This plan builds on the original plan. We considered the original agency vision, mission,
and broad goals to be as critical and relevant as they were in 1997. However, we have
made some modifications to the plan% performance measures and strategies. These
modifications reflect lessons learned from working with the original plan, as well as
changes in external factors that may affect the way the agency needs to work to meet its
performance challenges. The modifications are discussed under ‘“Performance Measures:
Progress, Changes from the Original Plan, and Challenges,” on page 12.

A major part of our strategic planning is to continually re-evaluate our Obijectives,
Performance Measures, and Performance Targets to ensure that we are measuring the
most appropriate indicators and that we are correctly capturing supporting data. For
example, in 1999, we concluded that two of our performance measures were better
expressed as one aggregate measure that more succinctly captured the results of our
efforts. Also, as part of our strategic planning, our Inspector General (IG) reviewed the
performance measures and found that the methodology used for accumulation of selected
performance data was not sufficiently defined to allow for consistent and accurate
reporting of measures. The IG believes that the best way to avoid this weakness in the
future is for the FTC to define the rationale behind each of the Performance Measures;

8 See “Primary External Stakeholders,” page 38.
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To continue to attract and retain talented professionals, the FTC has formed a human
resource task force consisting of professional staff from across the agency. The task
forces overall purpose is to maintain and enhance the agency s high-quality workforce
by evaluating the impact on FTC staff of a variety of human resource issues. Currently,
the task force is focusing on attorney and economist recruitment, development, and
retention. Included among the monetary solutions under review are recruitment and
retention bonuses, student loan repayments, and increasing the performance awards
budget. Non-monetary solutions under review include enhancing training and pro-
fessional development, creating an even more family-friendly work environment, and
exploring non-traditional recognition programs.

As solutions are identified and approved, they will be integrated into the FTCs human
resource management, budgeting, and strategic planning processes. Within the Com-
missions fiscal year 2001 budget submission is a request of additional funds for the
training needed by FTC staff to keep pace with the broadening technological and inter-
national scope of the agency % law enforcement and other program activities. Further, as
described later in this Strategic Plan, the Commission will continue to evaluate whether
the mix of staff resources it allocates to fraud and non-fraud programs are appropriate
in light of changes in the marketplace, and to identify and, where appropriate, use “best
practices’adopted by other government agencies and the private bar in training new FTC
staff.

Implementation

As the FTC updates its strategic plan and implements its annual performance plans, staff
will be made fully aware of the goals, objectives, strategies, and performance measures
contained in the strategic plan and the expectations regarding staffs role in
implementing the strategic plan. The FTC3% annual performance plans will identify one-
year performance measures that will be used to assess the agency % progress toward its
five-year strategic goals.

Evaluation

The agency will continue to review its programs on an annual basis. The program
assessments will use information available from one-year performance measures, as well
as a variety of other factors, including whether programs address emerging consumer
concerns resulting from changes in the marketplace. These evaluations will be used to
revise current performance measures or develop new measures. Specific evaluations are
listed in the ‘Implementation” section, under each objective.

Performance Measures:
Progress, Changes from the Original Plan, and Challenges

Progress
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method for calculating savings and minimizes speculation about the likely duration of the
fraud.

For the maintaining competition mission, estimates of consumer savings take into
account three principal factors: (1) the volume of commerce in the markets affected by
an alleged anticompetitive merger or other alleged anticompetitive practice, (2) the per-
centage increase in price that likely would have resulted from such merger or other
anticompetitive practice absent enforcement action, and (3) the likely duration of the
alleged anticompetitive price increase. In some cases, detailed pricing data or other
information will enable the calculation of a relatively precise estimate of the likely price
increase.® In other cases, an estimate can be derived from the analytical method used to
identify the relevant market. In these cases, the agency will conservatively estimate that
at least a 1% anticompetitive price increase would occur absent enforcement action, and
that the anticompetitive price increase would have lasted for two years absent agency
action. These assumptions are based on the analytical guidelines used by the FTC and
the Department of Justice to determine when to challenge a horizontal merger. Under
those guidelines, the agencies identify markets where prices could increase by at least
5% before a significant number of consumers would turn to substitutes outside that
market, and where entry by other firms to deter anticompetitive pricing is unlikely to
occur for at least two years. In almost every case where the FTC challenges a merger of
competitors, both of these factors — as well as others — will apply. Both the “1% price
increase” and the ‘two-year duration” for the price increase are conservative
assumptions; where detailed facts are available, far greater consumer savings may be
shown.*

Changes from the Original Plan
In our first strategic plan, the agency developed a variety of performance measures to

assist in evaluating matters, such as the speed with which it responds to inquiries and
processes investigations, the extent of litigation success, and the effectiveness of self-

® For example, on occasion, a firm3s own documents may show the amount by which it believes it
could raise prices after the merger. Customer interviews may provide their views on the likely
amount of possible post-merger price increases. In other cases, however, the harm that would result
from a merger or other practice is not necessarily an immediate price increase but some other
restriction on competition, such as the blocking of innovation that promises new or better products in
the future. It is much more difficult to calculate a dollar estimate of consumer savings in such cases,
and the agency generally will not attempt to do so.

1% The conservative default parameters of a 1% price increase for two years may significantly
underestimate the likely consumer savings in some cases. For example, in the Staples/Office Depot
merger case, agency staff estimated, based on company data, that the merger would result in con-
sumer losses totaling approximately $1.1 billion over a five year period— that is, about $200 million
per year. The conservative default estimate would have been $24.75 million over two years— a little
more than $12 million per year.
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regulatory, amnesty, or leniency programs. In completing our first performance report,
for fiscal year 1999, we found that two performance measures were better expressed as
one aggregate measure that more succinctly captured the results of our efforts.

On the consumer protection side, our measures still include dollar savings for con-
sumers, the number of consumer complaints and inquiries added to our database, and
the number of educational messages disseminated. We are, however, reporting the
number of consumer complaints and inquiries added to our database on an annual basis
instead of as a cumulative count of the total number of entries in the database. We have
discontinued using the percentage of a targeted industry brought into compliance as a
measure of our non-fraud law enforcement efforts. Instead, we have added a measure of
the size in dollars of deceptive and unfair advertising campaigns that are stopped through
FTC action.

Under Objective 2 on the consumer protection side, the measure of our efforts to ensure
broad-based protections for consumers was changed to a more comprehensive measure
of Commission efforts to reduce harms to consumers. The new measure is: “Each year,
the FTC will reduce consumer injury by obtaining orders stopping deceptive or unfair
major national advertising campaigns with combined media expenditures totaling
$300 million; by 2005, $1.5 billion in such campaigns will have been stopped.” This
measure was chosen because it captures the broad impact in (1) stopping major
misleading ad campaigns and deterring others, and (2) preventing consumers nationwide
from being injured by purchasing products/services promoted by deceptive or unfair
national advertising campaigns. The premise is: the more a company spends on an
advertising campaign, the more widespread the deceptive or unfair message. This is a
conservative measure of the agency s impact because it includes only deceptive or unfair
ad campaigns of major national advertisers. It does not count all the advertising we may
influence, for example modest advertising expenditures, multi-level marketing, claims
made solely on product packaging, and fraud-related advertising (which is captured in
another measure).

The Internet is playing an increasing role in both the perpetration of fraud and the means
we use to combat it, as reflected in our consumer protection performance measures. The
FTC has established an Internet Lab to investigate high-tech consumer problems.
Computers and sophisticated software allow investigators to search for fraud and
deception on the Internet and to capture Web sites to preserve evidence for presentation
in court. The agency’ own Internet site (www.ftc.gov) is a forum for disseminating
educational materials and receiving consumer complaints and inquiries. We also share
our comprehensive consumer fraud database, Consumer Sentinel, with more than 250 law
enforcement agencies across the United States and Canada through a secure Web site.

In an environment of increasing Internet usage, monitoring the number of “hits” on
ftc.govs education materials and business guidance is one tool we use to evaluate our
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dependent on innovation,* there are likely to be substantial consumer benefits from FTC
actions such as those taken to prevent the monopolization of certain areas of research

and development or to prevent the defrauding of consumers who are venturing into the
new world of Internet commerce.

Cross-Cutting Functions

The FTC investigates, analyzes, and reports on various consumer and competition issues,
for example, Marketing Violent Entertainment to Children and the Midwest Gasoline Price
Investigation, at the request of the Administration and Congress. The FTC also actively
consults with other agencies to coordinate matters of mutual interest and ensure that
agency goals do not conflict.

On the consumer protection side, the agency works closely with a wide variety of federal
and state partners. To fight fraud and other unfair and deceptive practices, it pursues
joint enforcement with the Postal Inspection Service, the Department of Justice, the State
Attorneys General, the Securities and Exchange Commission (SEC), the Federal Com-
munications Commission (FCC), and numerous other federal and state agencies. The
agency also works closely with the Department of Justice s Office of Consumer Litigation
to coordinate enforcement in areas of shared responsibility, including enforcement of FTC
rules and orders.

In addition, the agency works cooperatively with a number of federal agencies in areas
of shared (or overlapping) jurisdiction over advertising. Pursuant to a Memorandum of
Understanding, it works with the Food and Drug Administration (FDA) to combat
deceptive claims for over-the-counter drugs, devices, food, and cosmetics — with the FDA
primarily responsible for labeling claims and the FTC primarily responsible for advertising
claims. It works with the Consumer Product Safety Commission (CPSC) to address
product safety, exchanging case referrals, collaborating on education projects, and relying
on CPSC % expertise in evaluating the safety of products. It coordinates enforcement and
education efforts in areas shared with the Environmental Protection Agency, including

11 Many economists agree that the gains to society from innovation are substantial and, over the
long run, are likely even greater than those associated with competitive pricing. For example, the
Council of Economic Advisers (CEA) characterizes the economics growth literature as follows: “Over
the past 50 years, more than half of all productivity gains in the U.S. economy, as measured by
output per labor hour, have come from innovation and technical change.”” Economic Report of the
President, February 1999, p. 171. See also CEA: “In the long run, productivity growth sets the pace
for improvements in the quality of life.” Economic Report of the President, February 2000, p. 50. As
“new growth theory” economist Paul Romer has reportedly observed: “Competitive markets are, on
balance, the best mechanism for guiding technology down a path that benefits consumers.”
“Antitrust for the Digital Age,” Business Week, May 15, 2000, p. 47.
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pesticides, ‘green” claims, and water treatment products. And it collaborates with
numerous other agencies on, for example, alcohol advertising (the Bureau of Alcohol,
Tobacco, and Firearms), vehicle safety (National Highway Traffic Safety Administration
(NHTSA)), and projects requiring the technical or scientific expertise of particular agencies
(for example, the National Institute of Standards and Technology and the National
Institutes of Health). These efforts maximize impact and minimize duplication among
partner agencies.

On the competition side, a particularly high level of consultation and coordination occurs
with the Department of Justice. The FTC and the Antitrust Division of the Department
of Justice share many areas of antitrust jurisdiction, although there are some differences
in the statutes they enforce.'? As a result, consultation and coordination occur at both
the policy level and the day-to-day working level. The agencies consult on matters of
policy to ensure that both apply the same standards in analyzing business practices and
that uniform standards are communicated to the business community. To that end, the
FTC and Department of Justice® Antitrust Division have jointly issued antitrust
guidelines on the analysis of horizontal mergers, vertical mergers, and joint ventures, the
licensing of intellectual property, and international enforcement. At the day-to-day
working level, the agencies maintain a liaison arrangement to ensure that there is no
duplication of effort or conflict between the investigations of the two agencies. Under this
liaison arrangement, neither agency may initiate an investigation without first consulting
with the other to determine whether there would be any duplication or conflict. For time-
sensitive merger investigations, special procedures ensure expeditious completion of this
‘tlearance” process.

The FTC also has a working relationship with numerous other agencies. In connection
with mergers in the defense industry, the agency consults with the Department of

12 Most of the FTC % antitrust enforcement is conducted pursuant to Section 5 of the FTC Act,
which governs “unfair methods of competition,”and Section 7 of the Clayton Act, which governs
anticompetitive mergers. Section 5 of the FTC Act is enforced solely by the FTC, but merger enforce-
ment under Section 7 is shared with the Department of Justice, which also enforces the Sherman
Act. Congress has established a filing fee of $45,000 for premerger notifications required under the
Hart-Scott-Rodino Act. By statute, the amount collected in filing fees is split equally between the FTC
and the Department of Justice. The agencies’enforcement responsibilities differ in two principal
respects. First, Section 5 of the FTC Act can reach certain anticompetitive practices that are beyond
the reach of the Sherman Act or the Clayton Act, although Section 5 is coextensive with those
statutes in many respects. Second, criminal antitrust jurisdiction is solely within the Department of
Justice. The FTC Act also assigned important non-enforcement responsibilities to the agency. In
particular, the FTC studies and reports on important competition and economic issues. For example,
an FTC study led to the passage of important securities laws in 1933 and to the enactment of major
amendments to the Clayton Act in 1950. Most recently, the FTC held a series of public hearings and
roundtables on issues relating to joint ventures. The knowledge gained from these sessions led to the
development of Antitrust Guidelines for Collaborations Among Competitors, issued jointly by the FTC
and the Department of Justice Antitrust Division in April 2000.
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Objective 2: Stop fraud, deception, and unfair practices through law enforcement.
A. Stopping Fraud

Fraud costs consumers billions of dollars a year. Telemarketing fraud continues to be a
leading cause of consumer injury and remains a high priority for the FTC. In addition, the
Internet is a fertile ground for fraud. It is cheap and easy to enter, and offers fraudsters
a global market, anonymity, and easy exit. Almost 25% of all fraud complaints received
by Consumer Sentinel now relate to the Internet. The challenge for the FTC, working with
its partners, is to stop online fraud quickly before it harms consumers and undermines
confidence in the new arena.

1. Strategies

< Lead and coordinate the nationwide attack on telemarketing fraud.

< Target high-tech frauds such as those that have moved to the Internet and those that
exploit other new technologies.

< Develop additional international law enforcement arrangements to tackle the growing
problem of cross-border fraud.

= Increase the capacity to respond rapidly, with enforcement and other approaches, to
fast-moving technology-based scams.

2. Year-by-Year Implementation Plans, FY 2000-2005

Each year the agency will:

C Target for federal-state “sweeps” or other law enforcement initiatives the most
significant areas of telemarketing fraud and other types of fraud, for example, direct
mail scams, predatory lending, unauthorized telephone billing (“cramming™), etc.

C Stop the most pernicious Internet-related scams as they are identified in the Con-
sumer Sentinel database or through other monitoring, for example, comprehensive
Internet surfs by U.S. and global partners.

C Recruit new local, state, federal, and international law enforcement partners for anti-
fraud initiatives; provide international assistance where appropriate.

< Train staff and equip the FTC3% Internet Lab to keep pace with technology and support
rapid response law enforcement capability.

3. Five-Year Performance Measures

Each year, the FTC will stop approximately $400 million in Internet and other fraud; by
2005, the FTC will have saved consumers $2 billion through law enforcement actions
stopping consumer fraud.
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< Monitor the online market to ensure broad compliance with consumer protection
laws, rules, and guides; target law enforcement to the most serious violations.

< Implement with new congressionally mandated regulations governing financial
privacy and online children privacy, and recently updated regulations governing
franchising, telemarketing sales, and telephone billing services.

< Address cutting-edge consumer protection issues in emerging areas —e-commerce,
globalization, and the marketing of new digital products and services and newly
deregulated services (for example, telephone, electricity, and natural gas).

3. Five-Year Performance Measures

Each year, the FTC will reduce consumer injury by obtaining orders stopping deceptive
or unfair major national advertising campaigns with combined media expenditures
totaling $300 million; by 2005, $1.5 billion in such campaigns will have been stopped.
This measure captures the broad impact in (1) stopping major misleading ad campaigns
and deterring others, and (2) preventing consumers nationwide from being injured by
purchasing products/services promoted by deceptive or unfair national advertising
campaigns. The premise is: the more a company spends on an advertising campaign,
the more widespread the deceptive or unfair message. This is a conservative measure
of the agency % impact because it includes only deceptive or unfair ad campaigns of
major national advertisers. It does not count all the advertising we may influence, for
example modest advertising expenditures, multi-level marketing, claims made solely
on product packaging, and fraud-related advertising (which is captured in another
measure).

4. Program Evaluations

C Assess whether the mix of resources allocated to fraud and non-fraud programs is
appropriate in light of changes in the marketplace.

C Evaluate the success of self-regulatory programs.

C Determine whether there are new industries or areas of marketing that require law
enforcement or that may be appropriate for self-regulation.

Objective 3: Prevent consumer injury through education.
Consumer and business education is the first line of defense against fraud, deception,
and unfair practices. All FTC law enforcement initiatives include a consumer and/or
business education component aimed at preventing consumer injury and unlawful
business practices.

1. Strategies

< Focus consumer and business education efforts on areas where fraud, deception,
unfair practices, and information gaps cause the greatest injury.
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2.

Creatively use technology, including new interactive media, to extend the reach of
consumer and business education.

Increase public awareness of consumer protection problems and solutions by
conducting and publishing studies and filing advocacy comments on changes in the
marketplace and the impact of business and government actions on consumers.
Encourage private and public partners to participate in education initiatives.

Year-by-Year Implementation Plans, FY 2000-2005

Each year the agency will:

C

3.

Deliver information to more consumers, industry members, and law enforcement
partners faster and more efficiently.

Focus education on high-profile and emerging issues where consumer information
gaps are greatest, for example, globalization, Internet scams, online privacy, identity
theft, etc.

Increase education efforts about frauds that cause consumers the greatest financial
injury.

Through greater outreach, lead more consumers to the FTC 5 Web site (www.ftc.gov)
and the ‘one-stop” government Web site for consumer information (www.
consumer.gov).

Expand coverage of FTC messages, including the toll-free helpline, through
marketing, new products, technology, a speakers bureau, etc.

Take education messages directly to consumers through town hall meetings,
multimedia information kiosks, online newsletters, etc.

Continue efforts to identify and reach under-served audiences, including businesses
and law enforcement offices.

Five Year Performance Measures

By 2005, the FTC will provide its education messages online and in print to 12 million
recipients a year; each year it will increase the prior year’ audience by about 500,000.
(The baseline is 9.5 million in 2000.)

4.

C

Program Evaluations

Determine the number of publications distributed or accessed online.

Assess whether the appropriate mix of media is being used to communicate
consumer education messages and whether the FTC is making the best use of the
available media and technology.

Assess the number and range of public and private organizations that partner with
FTC to do outreach.

Determine whether the FTC needs to reach new audiences, in light of any changes
in demographics, advertising, and marketing practices.
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C Review the focus of FTC education efforts and adjust them based on changing
consumer and business needs.
C Assess the educational needs of the Spanish-speaking population.

Goal 2 — Maintain Competition
To prevent anticompetitive mergers and other anticompetitive business practices
in the marketplace.

The hallmark of modern antitrust has been the application of sophisticated economic
analysis and thorough factual investigation to distinguish between conduct that
threatens the operation of free markets and conduct that promotes and advances their
operation.

The challenge to the FTC is to maintain a high quality of antitrust analysis and a proper
level of antitrust enforcement in the face of unpredictable shifts in the types of business
conduct that the agency must evaluate. For example, in some years, business strategy
may focus on acquisitions that expand a company % business operations into entirely
new and unrelated areas; such acquisitions are less likely to require extensive antitrust
scrutiny. By contrast, in other years, business strategy may focus on acquisitions that
enhance the ‘ctore competencies’ at the heart of a firm% business operations; such
acquisitions are more likely to require antitrust review to determine whether the
proposed merger likely would increase market power or otherwise facilitate anti-
competitive behavior.

Due to these shifts, there is no single “correct” allocation of antitrust enforcement
resources. In some years (for example, during the recent wave of corporate merger
activity) resources must, of necessity, be focused primarily on merger enforcement; in
other years greater emphasis may be given to various forms of nonmerger anti-
competitive activity. In addition to these variables, some measures of FTC performance
may vary depending on the size and scope of the specific matters that come under
review.

Objective 1: ldentify anticompetitive mergers and practices that cause the greatest
consumer injury.

Hart-Scott-Rodino Premerger Notification (HSR) provides the FTC with an effective
starting point for identifying anticompetitive mergers before they are consummated.
Mergers reported to the agency vary tremendously in their complexity and potential
anticompetitive effect. In some cases, the agency can make a reasonable judgment
within a few days of filing about whether a merger has the potential to be anti-
competitive or procompetitive, simply by reviewing materials filed with the notification.
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< Continue and improve negotiation and litigation skills training programs. Ensure
that lead attorneys and managers collect any important lessons learned at the close
of each significant negotiation and litigation and transmit them to appropriate
personnel for incorporation in training programs and model pleadings. Identify “best
practices” used by government and private antitrust attorneys and use this
knowledge in training FTC staff.

< Continue to track the time between entry of the Commission% proposed merger
consent orders and the implementation of divestitures, licenses, or other affirmative
relief. Seek civil penalties where appropriate if a respondent fails to fulfill its
obligations under an order in a timely fashion.

< Monitor the timeliness of administrative adjudication, including issuing to the
public on a quarterly basis a status report on the progress of all cases before the
administrative law judges.
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3. Five-Year Performance Measures
By 2005, the agency will:

= Over the period of fiscal years 2000 to 2005, save consumers at least $4 billion by
taking action against anticompetitive mergers that would otherwise increase prices.

= Over the period of fiscal years 2000 to 2005, save consumers at least $1 billion by
taking action to stop anticompetitive nonmerger activity.

e For cases in which the Commission finds reason to believe the law has been
violated, achieve a positive result (including consent orders, litigation victories, and,
for mergers, transactions abandoned after recommendation of a complaint) in at
least 80% of those cases. Success on this measure will depend largely on the
availability of resources in light of the demands imposed by the ongoing wave of
mergers. Resources permitting, success on this measure would help consumers
because the opening of investigations indicates that the agency is identifying
possible anticompetitive activity that may warrant enforcement action.

4. Program Evaluations

e Each year, assess the estimated consumer savings from mergers that were
successfully challenged. Determine if the agency is on track to save consumers
$4 billion over a five-year period. Determine how the savings compares to the
resources spent on the mission.

< Each year, assess the estimated consumer savings from successful challenges to
anticompetitive nonmerger activity. Determine if the agency is on track to save
consumers $1 billion over a five-year period. Determine how the savings compares
to the resources spent on the mission.

< Each year, assess the deterrence value and precedential significance of the
enforcement actions brought during the year.

< Conduct periodic assessments of past investigative and enforcement activity to
ensure (1) that enforcement actions are brought only when anticompetitive effects
from the challenged practices or mergers are likely and (2) that anticompetitive
practices or mergers are not overlooked.

Objective 3: Prevent consumer injury through education.

Educating the public about competition law and policy is a critical part of our mission
to ensure that markets are competitive. Informing businesses and their legal advisers
about potential antitrust violations deters anticompetitive mergers and other practices
from being proposed and reduces businesses >cost of compliance. Educating the general
public helps consumers to know their rights and to bring violations to the agency3$
attention, thus reducing the cost of identifying anticompetitive conduct. Providing the
public information about on how antitrust enforcement benefits the common good also
encourages cooperation with the agency’ investigations and enforcement actions.
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Laws Enforced by the FTC

The FTC is an independent agency established by Congress in 1914 to enforce the FTC
Act.** Section 5 of the FTC Act prohibits “unfair methods of competition,” and was
amended in 1938 also to prohibit “unfair or deceptive acts or practices.”®® The Com-
mission enforces a variety of other antitrust and consumer protection laws as well.

Although the nation first antitrust law, the Sherman Act, was enacted in 1890, the
history of the Commission may be said to begin with the Supreme Courts landmark
1911 decision in the Standard Oil case,'® in which the Court declared that Section 1 of
the Sherman Act prohibited only unreasonable restraints on trade that have a direct
effect on interstate commerce. In the aftermath of that decision, the Senate passed a
resolution calling for a study of its impact,*” and two years later the Senate Commerce
Committee produced a report calling for the establishment of an administrative agency
to consider antitrust issues.'® After receiving the Senate report, the House Commerce
Committee reported out a bill to create a new agency with broader powers than those
proposed by the Senate. The House and Senate bills would have given the new agency
the duties of the Bureau of Corporations of the Department of Commerce, which were
principally to collect and study data and to issue reports on antitrust and related
economic issues. The House bill, however, went much further, including provisions to
prohibit “‘unfair methods of competition,”’create an expert body to give definition to that
general prohibition, and grant the new agency quasi-judicial powers to enforce that
prohibition.*® The final version of the FTC Act followed this approach and provided a
comprehensive framework for carrying out the Commission% law enforcement
initiatives.

In executing its consumer protection law enforcement responsibilities, the Commission
relies on Section 5 of the FTC Act —which prohibits unfair or deceptive acts or practices
—and on a number of more specific consumer protection statutes. Under Section 5, the
Commission has determined that a representation, omission, or practice is deceptive
if (1) it is likely to mislead consumers acting reasonably under the circumstances, and
(2) it is material, that is, likely to affect consumers”conduct or decisions with respect

14 Act of Sept. 26, 1914, ch. 311, § 5, 38 Stat. 717, 719 (codified as amended at 15 U.S.C.
§ § 41-58 (1994)).

5 Act of March 21, 1938, ch. 49, § 3, 52 Stat. 111 (codified at 15 U.S.C. § 45(a)(1) (1994)).
16 Standard Oil Company v. United States, 221 U.S. 1 (1911).

1747 Cong. Rec. 2695 (1911).

18 5. Rep. No. 1326, 62d Cong., 3d Sess. (1913).

19

ABA Antitrust Section, Monograph No. 5, “The FTC as an Antitrust Enforcement Agency: The
Role of Section 5 of the FTC Act in Antitrust Law,”vol. 1, p. 9 (1981).
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concern for consumer financial and children’% privacy brought further statutory
enforcement responsibilities to the FTC in the 1990s.%°

In executing its antitrust law enforcement responsibilities, the Commission relies upon
both Section 5 of the FTC Act — which prohibits unfair methods of competition — and a
number of other antitrust statutes. As a general proposition, practices that constitute
unfair methods of competition include at least practices that violate the Sherman Act
and the Clayton Act. Thus, for example, although the Commission cannot directly
enforce the Sherman Act, it can prohibit — as unfair methods of competition — practices
that (1) violate Section 1 of the Sherman Act because they constitute a ‘ctontract,
combination... , or conspiracy, in restraint of trade or commerce;”’ or (2) violate Section
2 of the Sherman Act because they constitute monopolization of, an attempt to
monopolize, or a conspiracy to monopolize a particular market.?® In addition, the
Commission can directly enforce the Clayton Act. Thus, for example, Section 7 of the
Clayton Act authorizes the Commission and the Justice Department to prevent
acquisitions that may substantially lessen competition or tend to create a monopoly,
and therefore threaten competition and consumer welfare. To assist with that effort,
Section 7A of the Clayton Act requires companies to file premerger notifications with
the Commission and the Department of Justice’ Antitrust Division for transactions
satisfying certain threshold requirements, and to wait specified periods of time before
consummating such transactions. The Commission also has authority to enforce
Section 2 of the Clayton Act, as amended by the Robinson-Patman Act, which prohibits
certain forms of price discrimination that may substantially lessen competition or tend
to create a monopoly, and therefore threaten competition and consumer welfare;
Section 3 of the Clayton Act, which proscribes certain types of tying and exclusive
dealing arrangements; and Section 8 of the Clayton Act, which proscribes interlocking
directorates and officers, with certain exceptions.

25 See, e.g., Telephone Disclosure and Dispute Resolution Act of 1992, as amended, codified in
relevant part at 15 U.S.C. 88 5701 et seq. (authorizing FTC regulations for pay-per-call disclosures,
advertising, and billing); Telemarketing and Consumer Fraud and Abuse Prevention Act (1994),
codified in relevant part at 15 U.S.C. 88 6101-6108 (authorizing FTC regulations to define and
prohibit deceptive and abusive telemarketing practices); Children Online Privacy Protection Act
(1998), 15 U.S.C. 8§88 6501-6506 (authorizing FTC regulations to require parental consent for the
online collection of personally identifiable information from children under the age of 13); Identity
Theft Assumption and Deterrence Act of 1998, codified in relevant part at 18 U.S.C. § 1028 note
(requiring the FTC to log and acknowledge identity theft complaints, provide information to the
affected individuals, and refer their complaints to appropriate entities); Gramm-Leach-Bliley Act,
Pub. L. No. 106-102 (1999) (authorizing FTC regulations to protect the privacy of consumers”
personal financial information collected by certain financial institutions).

26 See, e.g., United States v. American Airlines Inc., 743 F.2d 1114 (5th Cir. 1984); FTC v. Motion
Picture Advertising Serv. Co., 344 U.S. 392, 394-95 (1953); FTC v. Cement Institute, 333 U.S. 683, 694
(1948); Fashion Originators”Guild v. FTC, 312 U.S. 457, 463-64 (1941).
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As the foregoing discussion indicates, the history of the Commission since 1914 has
followed a pattern of ever-increasing statutory responsibilities. The Commission has
used its enforcement tools to enhance both the power and the efficiency with which it
can prevent unfair competition and unfair or deceptive acts or practices.

With respect to its consumer protection enforcement, in recent years the Commission
has relied more and more frequently on federal court actions not only to secure
preliminary injunctions against unfair or deceptive acts or practices, freezes of
defendants’assets, and the appointment of receivers to preserve defendants’assets for
later consumer redress, but also to secure permanent injunctions providing a variety
of ancillary equitable relief, including consumer redress, civil penalties, and
disgorgement. The Commission has also used its enforcement tools to reach the assets
of, and proscribe practices used by, fraudulent operators, as well as entities that have
aided and abetted them.

With respect to its competition enforcement, in recent years the Commission has relied
on federal court actions, pending the completion of an administrative trial on the
merits, to prevent the consummation of mergers and acquisitions that may
substantially lessen competition. The Commission also has secured substantial civil
penalties from firms that fail to comply with the premerger notification requirements
of the Hart-Scott-Rodino Act.

Strategic Plan 38 Fiscal Years 2000-2005









Federal Trade Commission

Primary External Stakeholders

Chairmen and Ranking Members of the following Congressional Committees

Senate Committee on Appropriations
Senate Subcommittee on Commerce, Justice and State, the Judiciary, and Related Agencies

House Committee on Appropriations
House Subcommittee on Commerce, Justice, State, the Judiciary, and Related Agencies

Senate Committee on Commerce, Science, and Transportation
Senate Subcommittee on Consumer Affairs, Foreign Commerce and Tourism

House Committee on Commerce
House Subcommittee on Telecommunications, Trade and Consumer Protection

Senate Judiciary Committee
Senate Subcommittee on Antitrust, Business Rights, and Competition

House Judiciary Committee

Senate Committee on Small Business
House Committee on Small Business
Senate Committee on Governmental Affairs

House Committee on Government Reform and Oversight
House Subcommittee on National Economic Growth, Natural Resources, and Regulatory
Affairs

Senate Committee on Banking, Housing, and Urban Affairs
Senate Subcommittee on Financial Institutions and Regulatory Relief
Senate Subcommittee on Financial Services and Technology

House Committee on Banking and Financial Services
House Subcommittee on Financial Institutions and Consumer Credit
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Center for Science in the Public Interest

Consumer Federation of America

Consumers Union

Council of Better Business Bureaus

Direct Marketing Association

Electronic Retailing Association

Federal Bar Association

Interactive Services Association

Information Technology Association of America (ITAA)
Information Technology Industry Council

Internet Alliance

The JumpStart Coalition for Personal Financial Literacy
National Association of Attorneys General

National Association of Consumer Agency Administrators
National Association of Manufacturers

National Consumers League

National Federation of Independent Businesses
National Fraud Information Center

NetCoalition.Com

North American Securities Administrators Association
Public Voice for Food and Health Policy

Software and Information Industry Association

U.S. Chamber of Commerce
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