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ABSTRACT 

This paper presents an analysis of the merger decisions 
between 1982-1992. The survey of cases suggests that the 
plaintiffs win roughly half the time. Plaintiffs were no more 
likely to win if a case was heard by a judicial panel dominated by 
Republican than Democratic appointees. In addition, the plaintiffs 
were no more likely to win in the second half of the decade than in 
the first half of the period. Further analysis suggests that 
barriers to entry and various competitive factors supplement the 
H~rfindahl statistic in predicting the outcome of the case. 
Additional models link barrier and competitive conditions findings 
to exogenous factors such as the DOJ as a plaintiff and the filing 
for a preliminary injunction. 



I. INTRODUCTION 

Mergers in the United States are regulated by Section 7 of the 

Clayton Act, which proscribes transactions that may substantially 

lessen competition or create a monopoly. The courts have some 

latitude to interpret the law, and recent decisions have varied 

from Consolidated Gold Fields v. Anglo American, in which a merger 

was enjoined because it marginally increased concentration in an 

oligopolistic industry, to U. S. vs. Syufy Enterprises in which a 

merger to near monopoly was c.'nsidered legal due to the lack of 

entry barriers. Although all of these decisions are subject to 

review by the Supreme Court, the Court has not reviewed the merits 

of a merger case in the 1980s. This paper applies statistical 

techniques to investigate the underpinnings of horizontal merger 

decisions over the last ten years. 

Although evolving merger standards are discussed almost 

annually in the Antitrust Law Journal of the American Bar 

Association and an occasional law journal article has highlighted 

specific trends, economists have given little attention to 

reviewing merger decisions. 1 In an appendix to their study of 
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suggested that the government was less likely to win cases filed in 

the late 1970s. More recently, in the final section of a study of 

the effect of the government's Merger Guidelines on court 

decisions, Coate (1992-B) found that the Herfindahl index, 

efficiencies and other 



Overall, merger decisions appear to be driven by the economic 

merits of the cases, while the specific barrier or competitive 

effect findings seem to depend on the type of case and 

identification of the plaintiff. The conclusion highlights the 

implications of the models, suggesting that plaintiffs (other than 

the DOJ) are more likely to prevail in preliminary injunction cases 

than full trials on the merits. 

II. AN OVERVIEW OF MERGER LAW 

Merger enforcement is generally based on the Philadelphia 

National Bank decision, in which the Supreme Court ruled high 
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the 1984 Waste Management decision. In reversing a 



usually identified as factors that delay entry for a significant 

period of time, although conditions that require the entrants to 

compete at higher cost levels are sometimes noted. Assuming 

barriers to entry do not exist, mergers are very unlikely to be 

blocked. 

Efficiencies also play a role in merger analysis, although 

more as a factor that should be considered in interpreting the 

Herfindahl statistic. Numerous courts have cited efficiencies as 

a factor that should be considered in merger analysis (Coate (1992-

B) ) . For example, in Owens Illinois (at p. 53), the court found 

that Owens Illinois' claim that it could improve the performance of 

its target, Brockway, more persuasive than the government's 

contentions that the efficiencies were speculative. In both PPG 

and Elders Grain, the district courts discussed efficiencies, but 

enjoined the transactions because the mergers were likely to lessen 

competition. Other decisions have recognized the theoretical 

importance of efficiencies, but failed to find efficiencies in the 

facts of the case at hand (see for example, American Medical 

International (at pp. 215-220)). In the most recent case, the 

Eleventh Circuit ruled in Universi ty Heal th (at p. 1222) that 

(merger-specific) efficiencies can rebut the government's case, H43n h67e tt h98n Eleve698n€ imporailed 1222) 

to undertakd at 220 

run 

balancing of the welfard triangle 

and cost 

122avings 12(as 12described 12in 12Williamson 

12(1968)) 5 



anticompetitive pricing less likely. Two different strands of the 

analysis appear to exist (Steptoe (1993) ) . First, buyer 



power in Elders Grain, but found it insufficient to 



evaluation of the merger's competitive effect. It is well known 

that characteristics such as homogeneous products, demand 

inelasticity, static technology and similar cost structures make 

collusion relatively more likely. Various cases, such as Bass 

Brothers and Ca247



efficiencies, buyer power and factors incompatible with collusion 

would likely be linked with the lack of liability. In the next 

section, we take an initial look at the available economic and 

institutional data associated with merger cases. 

III. AN OVERVIEW OF THE DATA 

In the little more than ten years since the 1982 revision of 

the Merger Guidelines, almost 50 merger cases have been decided on 

the merits. In the federal co~rts, these cases are almost equally 

di vided among the DOJ (15 cases, with five preliminary 

injunctions), the FTC (14 cases, all preliminary injunctions), and 

private parties or state governments (13 cases, all but two 

preliminary injunctions). 5 Moreover, the FTC has completed a 

number of administrative trials which would add another six 

decisions to the analysis. 6 A review of these decisions would 

5 Two private cases involved affirmative decisions on 
standing. Before the court could issue a decision on the 
injunction, the transactions collapsed. Given the cases would not 
have obtained standing without evidence on antitrust injury (see, 
Monfort), preliminary injunctions were very likely to issue and see,fisee, 15.3 0 0 11.9 514.7615356e1T2947(see,.65 486.82 582 29(and )T5f878.71T2947(see,merit2 295 48630 11.9 221.39 306 Tm 2947(see, f5.3 0 0 11.9 514.76 383 11T2947(see,.65 486.87630 11.9 51
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show that the plaintiff prevailed in blocking the merger in 25 of 

the 48 cases, for a success rate of a little more than 50 percent. 

Thus, Justice Stewart's Von I s Grocery comment that "the Government 

always wins" no longer appears to be true. 

Preliminary injunctions differ from full trials on the merits 

in two respects. First, the plaintiff is only required to show a 

likelihood of success on the merits, instead of bearing a burden of 

proof on the likely competitive effects. Given court decisions 

involve an inference of the likely competitive effect of a merger 

from legal findings on markets, concentration, barriers, 

competitive conditions and efficiencies, a difference in standards 

would have to be addressed at the level of the court findings. For 

example, courts could require less evidence for an affirmative 

finding of barriers to entry in a preliminary injunction, which 

would implicitly increase the likelihood of a merger injunction. 

Thus, it should be possible to search for general decision rules 

that are used to balance various factual findings, with a 

difference in standards observed for the actual findings. Second, 

a preliminary injunction matter requires some balancing of the 

equities, with the specific rule depending on type of plaintiff. 

However, this requirement only appears to address the magnitude of 

the relief, with court decisions showing evidence of a likely 

anticompetitive effect creating a strong equity in favor of an 

injunction (see PPG Industries). At best, the parties could hope 

for a hold separate order, until the full trial on the merits (see 

Weyerhaeuser). Thus, the equities would only appear to affect the 

10 





Two additional rows show the winning percentages for courts 

controlled by judges or Commissioners appointed by either 

Republican or Democratic presidents. 8 The plaintiff's winning 

percentage is usually higher for courts appointed by Republicans, 

although the differences are not statistically significant. Thus, 

the identification of the political party that appointed the court 

does not appear to affect the difference in winning percentage. 

The next two rows focus on the winning percentages over time. The 

differences in winning percentages for 1982 to 1986 and for 1987 to 

1992 are all small and insignificant, hence we have no evidence to 

support the hypothesis that merger standards changed over the 

1980s. 

The final two rows show how successful the plaintiffs are at 

meeting their burden to show a concentrated market subject to an 

anticompetitive effect (the rebuttable presumption in Philadelphia 

National Bank) and then of prevailing on the merits. Overall, a 

review of the data shows plaintiffs manage to establish a 

concentrated market adversely affected by the merger in 75 percent 

of their cases, with the FTC doing better (at 90 percent) and the 

DOJ and private parties having slightly lower averages. 9 This 

implies that the DOJ's lower success rate (at least relative to 

private parties) does not appear to be related to market 

8 A court is considered Republican if either the district 
judge or over 50 percent of the voting Commissioners or reviewing 
Court of Appeals panel were appointed by Republican Presidents. 

9 A market is considered concentrated if the Herfindahl 
exceeds 1000 and the change in the Herfindahl exceeds 100 points. 

12 



definition. The 



court decision on structural conditions linked to either continued 

competitive performance or post-merger anticompetitive effects was 

recorded and summarized in two indices, one reporting the number of 

competitive factors noted in 



sample, because the eight merger cases deleted due to the lack of 

information were all dismissed by the courts. The average 

Herfindahl index approaches 4000 for both the private and DOJ cases 

and was just slightly lower for the FTC. Thus, the average case 
, 

involves a Herfindahl over twice the critical DOJ Guidelines level 

of 1800. The change in Herfindahl statistic displayed a similar 

pattern, with the average change above 1000 for each type of 

plaintiff. Neither the differences in the Herfindahl or in the 

change in Herfindahl are statistically significant for the three 

types of plaintiff. Thus, one can only conclude that the average 

market concentration associated with each type of plaintiff is 

similar. 

The table also highlights the consideration given to barriers, 

efficiencies and buyer power. The DOJ's lower success rate appears 

to stem from a failure to show barriers to entry. Both the private 

parties and the FTC succeeded in showing barriers in roughly 80 

percent of their cases, while the DOJ had approximately half the 

success rate at 42 percent. This difference is marginally 

significant (t-statistic 1.64) for the private cases and strongly 

significant for the FTC cases (t-statistic 2.38). Government cases 

in federal court, brought by either the DOJ or FTC, were more 

likely to involve affirmative findings of efficiencies than cases 

brought by private parties, 



not statistically significant. Thus, the DOJ's lower winning 

percentage may be related to a difficulty establishing barriers to 

entry in cases it chose to bring, while private plaintiff's high 

winning percentage may be linked to the observation that defendants 

have had trouble showing efficiencies. 

The next three variables focus more broadly on the other 

structural characteristics. The srow

spresets 

she smean





appointing party or the time during the Reagan/Bush era. 

Although the initial review of the data highlights some 

results such as the DOJ's lower likelihood of establishing barriers 

to entry and the lack of a relationship between either politics and 

time and the outcome of the merger case, it is possible that other 

observations are masked by the aggregation of the data.13 Thus, 

in the next section, we construct econometric models of merger 

enforcement to determine the simultaneous impact of the variables. 

IV. ECONOMETRIC ANALYSIS OF COURT DECISIONS 

This section presents statistical analyses of various 

decisions made in merger cases. In general, courts make decisions 

to produce two distinct types of products, rule makings and dispute 

resolutions (Cooter and Rubinfeld (1989 at 1072)). Both types of 

decisions are necessary in merger cases. Courts define implicit 

rules with which to balance the evidence to determine whether a 

13 The case reviews also shed some insight on the average 
number of Guideline citations in merger analysis. In our 
tabulation, the Merger Guidelines are cited 27 times for the 
Herfindahl discussion, 14 times for the barrier to entry analysis 
and 16 times for the competitive effects analysis. DOJ cases 
average 1.33 citations and the FTC cases average 1.74i the average 
government case exhibits 1.58 characteristics. This figure is 
Guidelines the ciion, Guidelines the the 142n, ca)sis. citations e5 0ment Guidelines the for of ca)ion, G u i d e l i n e s  o n  



merger is likely to substantially lessen competition. While the 

rule is not explicitly written into the opinion, a statistical 

model may be able to identify the implicit decision methodology. 

In this paper, the outcome of the merger case is analyzed as a 

function of the Herfindahl, the existence of barriers to entry and 

the index for competitive conditions. 

Courts must also settle a number of disputes between the 

parties with respect to key variables such as market definition, 

barriers to entry, competitive effects and efficiencies. While 

market definition and efficiencies are difficult to quantify, 

models can be constructed to evaluate how the courts resolve 

disputes between the parties on barriers to entry and competitive 

conditions. These models explore the impact of various exogenous 

factors, such as the identity of the plaintiff, time, and the type 

of litigation. By analyzing the two types of legal decisions, it 

is possible to distinguish factors that have a direct effect on the 

merger decision, from those that only indirectly affect the process 

through an impact on barriers to entry or oompetitive affect s oOne
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the index is computed for each merger decision by subtracting the 

number of factors suggestive of continued competition or 

efficiencies from the number of conditions conducive to 

anticompetitive effects. In effect, this approach attempts to 

quantify the Philadelphia National Bank and General Dynamics 

requirement that various factors other than concentration enter the 

analysis. While one could argue whether efficiencies should be 

included as a separate variable, data limitations preclude this 

approach. As the number of conditions compatible with a 

noncompetitive outcome increase, one would expect the court to be 

more likely to enjoin the merger. Thus, a positive sign is 

expected for the variable. The probit parameter estimates are 

presented below 15 

WIN = -12.85 + .001656 HHI + 10.02 BARRIERS + .6728 Netcon 
(-1.59) (1.62) (1.64) (2.06) 

Pseudo-R2 = .8070 Chi-Square 42.71. 

Herfindahls, barriers and competitive conditions are all 

positively related to the likelihood of a merger order, although 

the significance level on the Herfindahl and barrier variables is 

marginal. 16 However, the overall model clearly passes the Chi-

15 The dependent variable only takes on values of one and 
zero, therefore a probit technique is appropriate. Fitted values 
can be translated into predicted probabilities with the aid of a 
standard normal table. 

16 The statistical significance of the coefficients improves 
noticeably if the Herfindahl index is replaced 

replac235 0 0 12 2uup4cta16658.92 111.36 Tm (a )Tj 0.05 Tc 97515.3 0 0 12 137.92 111.36 Tm (variable )T 5166.639 0 0 506658.92 111.36 Tthaobit of a 



square test and explains roughly 80 percent of the variance in the 

dependent 



It is also possible to evaluate various scenarios with the 

basic model. For example, the model suggests that the plaintiff 

has little chance of success if barriers to entry are not present. 

Even assuming a post-merger Herfindahl 



beyond Herfindahls to other structural conditions in all cases. l7 

Given a basic structure driving merger decisions, it is 

possible that underlying economic factors (barriers and competitive 

conditions) used in the court decisions are affected by various 

factors. For example, courts may be less willing to find barriers 

to entry under certain structural conditions. Likewise, courts may 

tend to make more findings associated with competitive conditions 

as economic analysis becomes more sophisticated over time. To 

explore the 



compatible or incompatible with collusion and the DOJ as a 

plaintiff (Kleit and Coate (1993)). Buyer power (BUY) is 

considered to be negatively related to barriers, because large 

buyers would be more likely to facilitate entry. The conditions 

related to collusion (COND) were defined as the total number of 

structural conditions addressed in the court case (the sum of the 

procompetitive and anticompetitive conditions). One could posit 

economically sophisticated judges would be more likely accept 

complicated barrier argument:::, so a positive sign is expected. 

Finally, the DOJ as a plaintiff variable would be expected to have 

a negative sign, given the DOJ's lower probability of showing 

barriers. 18 

The basic barrier model can also be expanded to determine how 

a preliminary injunction hearing (defined by a dummy variable which 

takes on the value one if the plaintiff files for a preliminary 

injunction and zero if the request is for a permanent injunction) 

affects the likelihood of a barrier finding. The preliminary 

injunction variable is expected to be positively related to a 

barrier finding, because courts may accept weaker evidence on 

barriers when only asked to issue n5Tm (permanenwhe TmTj 16.00687aTm (perm2947152 Tm (acc89manenwhe TmTt3m (perm29471767 420 08m (6Tm (issue )Tjg17..3736 00 0 12 266.03 2m (p71 3 (6To )Tj 0 Tc 12 0 0 12 078.66 329.582issu1 3 (6To )TtransaTmTt3..8537 0 3.55 305.77 84 0 u1 3 29g. )Tj j 18.1757 08.28 257.522353.71 3 29g. )Tej 16. 0 0 12 42 259.04 281.52 26.70271 3 29g. )T422 Tc 12 0 0 12 31 0 12 275.62 4524 T1 3 29g. )Tj 15.9273  Tm83.66 402.49 303T1 3 29g. )T7.6era6. 0 0  0 987345.92 281.9m (a1 3 29g. )Twit3.5581 0 664.46 305.77 7 3.a1 3 29g. )Ts 45 353.77 Tm670271.9m29g. 
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BARRIERS = -1.761 



power and preliminary injunction status, the FTC or private parties 

project a 89 percent probability of a positive barrier finding, 

whlle the DOJ would show barriers in 19 percent of the cases. The 

number of conditions 



means if the DOJ brings a preliminary injunction instead of a full 

merger challenge on the merits. Interestingly, in the late 1980s, 

the DOJ tended to move towards combined trials on the merits 

instead of preliminary 



incorporated into the court decision. The DOJ dummy variable is 

also included to test for differences across plaintiffs. The third 

variable, a time index defined as the number of months between the 

final merger decision and January 1982, allows for an increase in 

the number of factors both compatible and incompatible with 

collusion as courts obtain more familiarity with economic theory 

and the merger guidelines. A final variable proxies the effect of 

a preliminary injunction case on the opinion. One would expect 

preliminary inj unction trials would have less detailed opinions, so 

the preliminary injunction variable should have a negative effect 

on both dependent variables. 

Tobit models are estimated for the two equations. 20 

For = 1.225 - .0001586 CHHI - 3.035 DOJ + .01669 Time - .9431 PI 
(1.13) (-.63) (-3.03) (1.2) . (-1.16) 

sigma = 2.024 Pseudo R2 = .0772 Chi-square = 9.46 

Agst = .6761 - .001074 CHHI -.8195 DOJ + .01518 Time - 1.594 PI 
(.55) (-2.44) (-.88) (.99) (-1.86) 

sigma = 2.122 Pseudo R2 = .1239 Chi-square = 13.74. 

Overall, the models generate few significant coefficients 

and explain roughly 10 percent of the variance in the dependent 

variables, however, both of the models have significant Chi-square 

20 The dependent variable in both equations is truncated at 
zero, so a tobit procedure is the appropriate estimation technique. 
The parameters of the model generate both a probability of a 
nonzero finding for the dependent variable and an expected value 
for the number of findings" 

29 



statistics. The models do generate a few interesting results. 

First, transactions that lead to large changes in the Herfindahl 

index do not appear to reduce significantly the number of findings 

suggestive of noncompetitive behavior (the For equation). On the 

other hand, the same variable tends to reduce the number of 

findings compatible with competition (the Agst equation). Thus, it 

appears that the court decisions are less likely to explain away 

the inference of noncompetitive behavior from 

r 



for the DOJ filing a preliminary injunction gives: 

COND = 3.179 -





successful preliminary injunctions, no transaction survived the 

full trial on the merits intact. Only PPG/Swedlow started an FTC 

administrative trial (but Swedlow was sold to a British firm during 

the trial, so the matter was withdrawn from litigation) and two 

private cases ended in settlements after the injunction was issued. 

Given that a preliminary injunction appears to enjoin a merger 

permanently, an argument can be made that courts should use the 

same standards in assessing preliminary injunctions as used in full 

trials on the merits. 

A few other implications emerge from the analysis. First, the 

identity of the plaintiff appears to matter, with the DOJ 

exhibiting a lower success rate than others. This appears to be 

particularly true with respect to barriers to entry in preliminary 

injunction cases. 

Second, identifying the party that appointed the judge does 

nbe 

the th.dards 
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the cases are statistically indistinguishable over the two time 

periods. Although the number of economic conditions linked to 

competitive 0eects
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Cases 

% Won 

% Won, 
Preliminary 
Injunction 

% Won Full 
Trial on 
Merits 

% Won, Court 
Republican 

% Won, Court 
Democratic 

% Won before 
1/1/1987 

% Won after 
1/1/1987 

% Markets 
Established 

% Won given 
market 

Table 1 Overview of Merger Challenges 

DOJ 

15 

30% 

38% 

20% 

30% 

67% 

FTC 

20(14) 

65% (71%) 

71% (71%) 

50% (-) 

64% (75%) 

67% (67%) 

67% (80%) 

64% (67%) 

90% (86%) 

72% (83%) 

Private 

13 

62% 

67% 

0% 

71% 

50% 

57% 

67% 

62% 

100% 

Total 

48 

52% 

73% 

35% 

59% 

42% 

52% 

52% 

75% 

69% 

1 The mean of the DOJ variable is significantly djfferent from the 
mean of the FTC variable. 
2 The mean of the DOJ variable is significantly different from the 
mean of the private variable. 
3 The mean of the FTC variable is significantly different from the 
mean of the private variable. 
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Table 2 Analysis of Economic Findings 

DOJ FTC Private Total 

Cases 12 19 (13) 9 40 

% Won 33%1.2 68% (77% ) 89% 63% 

Herfindahl 3936 3688(4103) 3948 3821 
(HHI) 

Change in HHI 1321 1291(1496) 1341 1311 

% with Barriers 42%1 84% (85% ) 78% 70% 

% with 42% 26% (38% ) 11% 28% 
Efficiencies 

% with Buyer 33% 21% (23% ) 11% 23% 
Power 

Conditions .581 l.84(l.31) l. 22 l. 33 
Anticompetitive 
(For) 

Conditions 1.332 l. 00 ( .62) .33 • .95 
Procompetitive 
(Against) 

Net Conditions -1.161.2 .58 ( .31) .78 .10 

1 The mean of the DOJ variable is significantly different from the 
mean of the FTC variable. 
2 The mean of the DOJ variable is significantly different from the 
mean of the private variable. 
3 The mean of the FTC variable is significantly 


