REPORT OF THE FEDERAL TRADE COMMISSION ON
ACTIVITIESIN THE OIL AND NATURAL GAS | NDUSTRIES

REPORTING P

! ExplanatoryStatement for Division D, Title V, Omnibus Apprédions Act, 2009,
Pub. L No. 111-8 (buse Appropations Comnttee Print at 983available at
http://frwebgate.accessgpo.gov/cgi-bin/getdoc.cgi?dbnane=111 cong house committee prints
&docid=f:47494d.pdf) As the Commissn noted in previous perts to the Approprigons
Commitees, beause this is a publicpert, it is drafted to exclude sensitive distaf ongoing
invedigatons, which the Commission is prohibited by law from reveding.

2 Additional offices in the Bueau ofCompetitbn that have pticipated in oil and gs
matters during the second half of 2009 include the Office of the Director, the Mergers i
division, the Division of Anticompetitive Praices, the Division of Compliance, thevision of
Tednologyand hformation Mangement, the Qice of Policyand Coordination, the Division



Economics also bommajor responsibilty for conductingcompetition analsis of pricingand
other competitive isaues inthe pdroleum and naural gas industries. Othe gaff involved in oll
and natual gas matters durg thesecond hiadof 2009 cane from the Commission’s Officaf
the Geneal Counsel, Ofte of Congessional Relations, the Commasers’ ofices, the Bueau
of Corsumer Protection, and other FTC arganizations

The most widelynoted FTC activityin the oil and natuftagas sector dung thesecond
hdf of 2009 arosefrom the market manipulation rulemaking proceeding involving wholesde
transactionsin crude oil, gasdine, and peroleum dstill ates. As nated in the Conmission’s last
semiannual neort, Section 811 of the Ergy Independece ad SecurityAct of 2007 (EISA”),
Pub. L No. 110-140, athorized the Comrssion to address the potential usemploynent of
“any manipulative or deceptive device or contrivance” “in connection with the purchaseor sde
of crude oil gasoline or peoleum distilates awholesale.” Followingan intensive suite of
activities during 2008 and thefirst hdf of 2009,° the Conmission announced its Anal Rule
agpinst wholesale nmiet manipulation in these guiucts on Augst 6, 2009 (and published the
Rule in the Fderd Regster on Augist 12). The M&et Manipulation Rule went into &t on
Novemberd, 2009*

of Opeations, and the fiice of Premeger Notification.

% Highlights of the Commission’s work in preption forissuance ofhe final Maket
Manipulation Rule included the issuanneMay 2008 of an AlvanceNotice ofProposed
Rulemaking(“ANPR?”), includinga request for public omment on a rage of issuesrad
questions; thereceipt of 155 commentsonthe ANPR from awide spectrum d consumer groups,
businesses, ademic &perts, and othrenformed sourcs; the issuance in Augt 2008 of a
Notice of Proposed RulemakingNPRM?”) that set forth the text of a propdseile on
petroleum market manipulation and invited further public comment; thereceipt of 34 comments
on the NPRM; a dajong public workshop on Nowveber 6, 2008, that &ured more than 15
outside pandists representing diverse interestsand views and considered such issues & the use
of Securities and Exchange Commission Rue 10b-5 as amodel for an FTC rule, the gppropriate
reach of an FTC maket manipulation rule,ral whetheto include markieor priceeffects @ an
element ofa caise of ation under a FTC rule the publication in April 2009 of a Revised
Notice of Proposed RulemakingRNPRM?”), se&ing public @mment on a ng@sed version of
the proposedule; and the waluation of 17 publicamments redeed in responseo the
RNPRM.

4 Seehttp:/Mww.ftc.gov/0s/2009/082082900mmr_finalrule.pdbr the Federnl Regster
notice containg the knal Rule.



http://www.ftc.gov/os/2009/08/P082900mmr_finalrule.pdf

Rule sepatelybans . . . [theintentional failure to state mateial fad when the omission (1)
makes . . . [a] statement nealdingand (2)distorts or is kely to distort market conditions for
anyproduct overal bythe Rule.” EBA provides the FC with authorityto reover substantial
civil penalties (ad secue otherforms of elief) aginst violators of the M&et Manipulation
Rule?

The Commission has established a psscto monitor complianceitiv the Market
Manipulation Rule and taeg potential Rule violations. The compliargeede provides
addresses —induding an email address — towhich the public may send compgaints  possible
Rule violations, and staff in theuBeas of Competition’s Officeof Policyand Coordination ar
tradking dl incoming complaints and inquirie®ecening theRule. Complaintshat evidene a
saious possiblity of aRule violation ae referred to FTC litigation gaff who gecialize in
maintaining ompetition in energindustries. Complainthat concen adivity in futures
ra&ykksumtehshieed with the Comnodity Futures TradingCommession (throuf the FIC's
working reldionship wih that agncy), to ensurg¢hat consumerga piotected gainst fraid and
decetion in whateveform theytake!

The Commission’s work in the oil and naturakgetor also involves the ahesis of
mergers ard aquisitions. Since July 1, 2009, the Tj idehtxe iaddekice)acslinge00 TD ( Rul)Tj 20.4 (i)

®> Seehttp:/Mww.ftc.qov/0s/2009/11091113mmrgide.pdffor the @mpliance gide.

® The email address s mmr@ftc.gpv. This addres mayalso be used t@port suspeed
violations of Section 812 of EISA, which (in thewords d the comgiance guide) “makes it
unlawful foryou to reportélse or misleding information reléed to the wholesa priceof crude
oil, gasdine, or petroleum dstill ates toafederal department o agency if (1) you are legally
required to report the irdrmation, (2) pu knew, oreaonablyshould have known, théhe
information wasdlse or misleding, aad (3) you intended fothe fdse or misleadingnformation
to affect the integty of the dé&a compiled bythe depement or agncyfor statistical or
analytical purposes ith respetto the market focrudeoil, gasoline, or petrolem distilates.”

" Of course, AC litigators and @nomists also continue to monitor prices androthe
activity in petroleum marks, as desdred in more diil below.

8 The Commission’s activities inwghg oil and naural gas also havincluded the
examination of possiplanticompetitive condudy firms in those industries, including a
investigation of conduct in the propane business.
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http://www.ftc.gov/os/2009/11/091113mmrguide.pdf
mailto:mmr@ftc.gov

Sone of theCommission’s inquiries ancerning gasdine prices have involved dose
coopeation betwer the FTC staff and anumber of st attorng geneal offices. or example,
the FIC staff continues tooordinate with the staff of onestate attornggeneal con@rning
gasdine prices inapaticular part of astde. In aldition, the Commission —in conjunction with
the U.S. Depdment of Juste and the National Assaation of Attorney Geneal — héd a two-
day workshop in Novembe for law enforcement dfficials to dscuss key competition isaues in
the naural gas, dectric power, and renewvable energy indudries.

® Seenttp://lwww.ftc.gov/opa/2009/07/cashdunkers.shtm.

19 Seeday wo/


http://www.ftc.gov/opa/2009/07/cash4clunkers.shtm
http://www.ftc.gov/opa/2009/10/homeheating.htm
http://www.ftc.gov/bcp/edu/pubs/consumer/alerts/alt080.shtm

12The Commission’s 2009 ethanol repantailable at
http:/Avww.ftc.gov/0s/2009/12091201ethanolort.pdf conclude that the dgamics of the
indugry in 2009 —including a continuing “indudry trend toward less ©ncentration,” an increase
in ethanol produton capaity, potential entryoy new irms, and the aviability of ethanol
imports —“make it extremdy urik ely tha asingle ethand producer or marketer or asmdl
group of sub firms could wield suftient marké power to sucessfullyengage in pricefixing
or other aticompetitive behavior.”

A number ofrepots prepaed bythe FTC or its staff that pidate the peod coveed by
the curent rgoort to Congess also demonsteathe Commissin’s commitment to delving
deeply into key competition and consumer isstes intheenergy sector and sharing its expertise
with Congre



http://www.ftc.gov/os/2009/12/091201ethanolreport.pdf
http://www.ftc.gov/reports/gasprices06/P040101Gas06increase.pdf
http://www.ftc.gov/reports/gasprices05/050705gaspricesrpt.pdf
http://www.ftc.gov/os/2004/08/040813mergersinpetrolberpt.pdf

