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Summary of Highlights

During FY 98, the Department of Justice and Federal Trade Commission received a record 4,278
Hart-Scott-Rodino filings — an increase of 28 percent from the year before. The Division initiated 228
merger investigations and challenged 15 mergers; 36 transactions were restructured or abandoned prior to
the filing of a complaint as a result of an announced challenge. The Commission initiated 352 merger
investigations and investigated 46 transactions with a second request for information. The Commission
challenged 33 transactions, leading to 23 consent orders, one administrative complaint, six abandoned
transactions and three preliminary injunction proceedings authorized.

In the largest merger ever challenged by the federal government, the Division sued to block
Lockheed Martin’s proposed $11.6 billion acquisition of Northrop Grumman, a deal which would have
combined two major suppliers of U.S. military technology. In response to the challenge, Lockheed Martin
abandoned the transaction. Following the largest divestiture in merger control history, the Division
allowed WorldCom Inc.’s $44 billion purchase of MCI Communications Corporation to proceed after the
sale of MCI'’s Internet business, internetMCI. The Department of Justice and the European Union’s DG-
IV conducted independent investigations of the proposed transaction with extensive cooperation, pursuant
to the 1991 U.S.-EC Antitrust Cooperation Agreement.

A notable merger case was the Commission’s successful litigatiGardinal Health, Inc., and
McKesson Corporation which prevented the proposed mergers of the nation’s four largest pharmaceutical
wholesalers into two companies. The FTC argued successfully in court that the two mergers would
substantially reduce competition for drug wholesaling services — a market that is important to virtually
every U.S. consumer. [fenet Healthcare, the agency also obtained a preliminary injunction against the
merger of the only two commercial acute care hospitals in one county in Missouri, showing that the
antitrust laws can be applied to prevent consumer injury in local hospital markets. The case is currently on
appeal. The Commission also put additional teeth in its merger program by obtaiGolgmivia/HCA
Healthcare a $2.5 million civil penalty to settle charges that the firm violated a 1995 order by failing to
divest specified hospitals in a timely manner.

The FTC’s Bureau of Competition brought a total of 50 enforcement actions — 43 percent more
than in the previous year. Enforcement activity rose as a result of the record number of mergers along with
increased enforcement in the health care and high-tech industries. In the non-merger area, the FTC
brought 13 enforcement actions challenging a wide variety of alleged anticompetitive conduct, of which 11
were resolved by consent agreements. Of the settled casésirthlocation System, Inc. matter is
important in that it applied established law against boycotts in the new commercial context of Internet sales
in this case involving the sale of automobiles. The settlemenBtdne Container resolved the
Commission’s allegation of an industry-wide invitation to join a coordinated price increase. The
Commission issued a complaint against Intel Corp., the world’s largest manufacturer of microprocessors,
charging that the company used its monopoly power to cement its dominance over the microprocessor
market when it denied three of its customers continuing access to advance technical information and
product samples necessary to develop computer systems based on Intel microprocessors. On March 17,
1999, the Commission approved a settlement of its complaint, which is the subject of public comment.
The proposed consent order would prohibit Intel from withholding or threatening to withhold advance
technical information, or otherwise making product supply decisions, as a means of compelling intellectual
property licenses, while protecting Intel's rights to withhold its information or microprocessors for
legitimate business reasons. The Commissi@amit/VISX case focuses on misuse of intellectual
property related to laser eye surgery; all of the allegations of the complaint were settled with the exception
of one on patent fraud which is being litigated. In the federal courts, the Ninth Circuit Court of Appeals
affrmed the Commission’s decision that ordered the California Dental Association to refrain from
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otherwise have used to enter the U.S. market.” The judge denied Tupperware’s motion to dismiss for
failure to assert antitrust injury to the U.S. market, holding that “the allegedly sham legal actions abroad
had a foreseeable effect on U.S. commerce” by reducing product choice and competition in the U.S.
market.

31. In Capital Currency Exchange, N.V. v. National Westminster Bank plc, 155 F.3d 603 (2d Cir.

1998), the plaintiff, a financial company organized under the laws of the Netherlands Antilles with
affiliates in New York and the UK, sued two English banks alleging various contract and tort claims, and
Sherman Act claims that defendants had conspired to deny it necessary banking services and thereby had
attempted to monopolize the international currency-transfer market. The Court of Appeals upheld the
district court judge’s dismissal of the case on groundsraim non conveniens (see U.S. Annual report

for Fiscal Year 1997, 1 32). The Court agreed with the district court judge that the English courts were an
adequate alternative forum, even if the substantive law to be applied was not identical to the Sherman Act,
as the English courts were bound to enforce Articles 85 and 86 of the Treaty of Rome, which are “roughly
analogous to Sections 1 and 2 of the Sherman Act, and create a private right of action to challenge anti-
competitive, monopolistic actions.” On the adequacy of the remedy available in the English courts, the
Court held that “although English courts have yebtawarded damages in an antitrust case, it appears that
English courts have the power to do so,” and “the unavailability of treble damages does not render a forum
inadequate.” The Court also agreed that although public interests favored neither forum, the private
interests strongly favored litigation in England, as most of the withesses and the documentary evidence
were located there.

32. In Dee-K Enterprises, Inc. v. Heveafil Sdn. Bhd., 982 F.Supp 1138 (E.D.Va. 1997), two U.S.
purchasers of extruded rubber thread sued foreign manufacturers in Malaysia, Indonesia, and Thailand,
alleging an international conspiracy to fix prices in the U.S. and world markets. The judge denied a series
of motions to dismiss, including one which argued that plaintiffs could not have suffered an antitrust injury
because during the period of the alleged conspiracy, the Malaysian producers were subject to antidumping
duties ranging from 1.88 to 50 percent above each producer’s current U.S. price. In essence, defendants
argued that the Malaysian producers’ prices could not at the same time be too high under the antitrust laws
and too low under the antidumping laws. In denying the motion the judge noted that “Below a fair value’
does not mean ‘below competitive prices in the U.S. market’ Each description relies on a separate
benchmark, one measuring a fair value abroad and one a competitive price in the United States; and each
benchmark is established for a different purpose, one to calculate an antidumping duty, and one to gauge
the level of competition in the domestic market. In short, there is no conflict between the antidumping
laws and the antitrust laws.” Moreover, under the antidumping laws the defendants did not have to set a
uniform price, and since the fair value and antidumping duties were set individually for each producer,
there was no reason that all of the Malaysian defendants’ prices should have been the same; finally this
argument would not excuse the fixing of prices with Thai and Indonesian producers.

33. In Millicom International Cellular, SA. v. Republic of Costa Rica, 995 F.Supp. 14 (D.D.C.

1998), plaintiffs included a Luxembourg telecommunications company and its Costa Rican subsidiary that
had obtained a license in 1987 to provide cellular service in Costa Rica. Plaintiffs began cellular service in
1989, having obtained financing with assistance from the Costa Rican government. According to the
complaint, in 1991 the government through its agency responsible for public land-line based telephone
services announced it was developing its own cellular system, and proceeded to “drive plaintiffs out” of the
market by means of anticompetitive actions including suits challenging the 1987 license and labor strikes
which derailed legislative efforts to resolve the license issue. Plaintiffs sued the Costa Rican government
and its telecommunications agency asserting Sherman Act and other claims. The judge dismissed the
complaint under the Foreign Sovereign Immunities Act of 1976, which “presumes a foreign state is
immune from suit in United States courts except as provided in one of the statutory exceptions.” The judge
rejected the argument concerning the “commercial activity” exception because “interconnectivity

12












DAFFE/CLP(99)14/07

46. The Division filed a lawsuit against the Federation of Physicians and Dentists for allegedly
organizing an illegal boycott of Blue Cross & Blue Shield of Delaware in an effort to maintain higher fees
paid to its member orthopedists. According to the complaint filed on August 12, 1998, which is till
pending in U.S. District Court, nearly all of the orthopedic surgeons in Delaware agreed to designate the
Federation’s executive director astheir agent to negotiate the fee levels they would accept from Blue Cross.
When Blue Cross declined to deal with the designated agent, the Federation allegedly facilitated its
members’ termination of their contract with Blue Cross. The Division is currently investigating the
Federation’s activities in other states.

47. On September 23, 1998, the Division filed a lawsuit against Medical Mutual of Ohio, Ohio’s
largest health insurer, for allegedly reducing competition among hospitals in the Cleveland area. A
proposed consent decree that would resolve the Division’s antitrust concerns is awaiting U.S. District
Court approval. The complaint states that Medical Mutual's Most Favorable Rate (“MFR”) provision
required hospitals to charge other health plans 15 to 30 percent more for identical services or face
significant penalties. Medical Mutual aggressively enforced its MFR clause through frequent audits
resulting in millions of dollars in penalties over the years. This practice discouraged hospitals from
participating in more innovative health plans and diminished the choice of health services available to
businesses and consumers. In the past, the Division has successfully challenged other MFR provisions
both in the health care industry and elsewhere.

3) Madification or Termination of DOJ Consent Decrees

48. On April 27, 1998, the DOJ agreed to proposed changes to a 1979 consent decree concerning the
Coffee, Sugar & Cocoa Exchange. The changes decrease the effect of time differences and other burdens
in order to facilitate participation in the daily quotation process by members of the sugar industry around
the world, allowing the widest possible perspective of prices to be used in determining the daily spot price
of sugar on world markets. These madifications do not, however, affect the decree's protections against
collusion. The Division’s 1977 civil case charged that the Exchange’s spot price quotations for raw cane
sugar were set by interested parties on a subjective basis. The original consent decree ended this
anticompetitive practice and required the Exchange to determine prices on the basis of objective
information.

4) FTC Non-merger Enforcement Actions
a. Commission Administrative Decisions
49, The Commission issued an administrative complaint against Summit Technology, Inc. and VISX,

Inc., the only two manufacturers of lasers used in photo refractive keratectomy ("PRK") to treat vision
disorders that have received marketing approval from the Food and Drug Administration. The complaint
charged that the companies pooled most of their existing and certain future patents related to PRK into a
partnership and used it to fix a per-procedure licensing fee and to split the proceeds according to a pre-
determined formula. They also agreed that neither would license its technology without approval from the
other. The effect was to eliminate competition in pricing and licensing. The complaint also charges that
VISX obtained one of its key patents through fraud and inequitable conduct, specifically by withholding
"prior art" information. The proposed consent would settle all the allegations of the complaint against
Summit and those against VISX except one on patent fraud which is now in litigation before an
Administrative Law Judge.Summit Technology, Inc. Docket No. 9286, 5 Trade Reg. Rep. (CCH) 1
24,490.

16










































DAFFE/CLP(99)14/07

would alow the USPS to provide information to postal meter customers, including information about its
meter program and the identity of authorized meter manufacturers. The Division stated that the rule would
promote competition among meter manufacturers by helping ensure that consumers had accurate and
timely information about their choices. The USPS adopted the rule in October 1998.

111. Proposed American Airlines/British Airways Alliance: on May 21, 1998, the Division filed
comments with the Department of Transportation (“DOT”) on the American Airlines/British Airways
application for antitrust immunity for their proposed alliance. The Division argued that the alliance would
significantly reduce competition in numerous U.S.-UK city pairs, and that the efficiencies created by the
transaction would not outweigh the competitive harm. The alliance would eliminate nonstop competition
on AA/BA overlap routes, and would also reduce competition for passengers who currently benefit from
one-stop and connecting competition between AA and BA. The Division concluded that DOT should only
approve the alliance as in the public interest if two conditions are met. First, the transaction should be
restructured to eliminate the competitive harms in specific markets to the greatest extent possible. This
would require slot divestitures to allow new entry on competitive routes and “carve outs” to limit immunity
on hub-hub routes where entry is unlikely. Second, DOT must ensure that access to London Heathrow
Airport is sufficient to permit the level of US-London service that would be expected in an open market.
This would require an open skies agreement with the UK coupled with access to sufficient slots to permit
increased service.

112. In FY98, the Division reviewed four applications for new Export Trade Certificates submitted
under the Export Trading Company Act and its implementing regulations and concurred in the Department
of Commerce’s issuance of three new certificates. The goods covered by the certificates included milled
rice, environmental consulting services, medical supplies, and fresh California pears.

2) FTC Activities: Federal and Sate Regulatory Matters

113. The goal of the Commission's advocacy activities is to prevent or reduce harm to consumers and
competition by informing appropriate governmental and self-regulatory bodies about the potential effects,
both positive and negative, of proposed legislation, rules or industry guides or codes. The following are
examples of these activities in FY 1998. The complete comments are available on the FTC home page
(http://lwww.ftc.gov).

114. New England Power Pool CommentStaff filed a comment urging the Federal Energy
Regulatory Commission (“FERC”) to consider structural, rather than purely behavioral, remedies for
market power that might be identified in FERC’s review of the New England Power Pool’s application for
market-based electric power generation rates. The comment noted the difficulty of detecting and
documenting the exercise of market power in time-sensitive electricity markets and observed that solely
behavioral remedies leave in place any existing incentive to exercise market power.

115. Internet Domain Names. This staff comment, filed with the National Telecommunications and
Information Administration, discussed proposals for introducing competition into the Internet domain
name system. The comment addressed the possibility that, with competition, customers who had invested
in familiarizing the public with the names of their web sites could be "locked-in" by the switching costs
that may ensue from changing registries. The comment also assessed the competitive consequences of
self-regulating various technical functions through a not-for-profit corporation controlled by a diverse
group of Internet stakeholders.

116. Satellite Television Rebroadcast of Local Television Signals. Staff submitted a comment to the
Copyright Office that addressed copyright issues affecting competition in multichannel video programming
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122. Virginia Real Estate Commission Comment on Real Estate Licensing Requirements. This staff

comment to the Virginia Real Estate Board's (Board) discussed how proposed changes to the real estate
broker and salesperson licensing requirements may have an adverse impact on competition and consumer
welfare. Specifically, the Board changed the definition of the term "actively engaged" which, as used in
the proposed rules, would prevent individuals who have worked part-time from becoming brokers and
salespersons in certain instances. The comment concluded that the proposed change in the definition of
"actively engaged" in the real estate business is likely to hinder competition and harm consumers.

B. DOJ Trade Palicy Activities

123. The Division is extensively involved in interagency discussions and decision-making with
respect to the formulation and implementation of U.S. international trade policy. The Division participates
in interagency trade policy discussions chaired by the Office of the U.S. Trade Representative and is a
participant in the trade policy activities of the National Economic Council (“NEC”"), a cabinet-level
advisory group. The Department provides antitrust and other legal advice to U.S. trade negotiators. Both
DOJ and FTC participate in bilateral and multilateral discussions and work projects to improve cooperation
in the enforcement of competition laws.

124. The Division and FTC participate in a number of negotiations and working groups related to
regional trade agreements. The Division chairs the U.S. delegation to a working group on trade and
competition under the North American Free Trade Agreement, and participates with the Office of the U.S.
Trade Representative, the Federal Trade Commission, and State and Commerce Departments in
competition policy groups associated with the Free Trade Area of the Americas and Asia-Pacific Economic
Cooperation. The antitrust agencies also play an important role in the working group established in 1997
by the World Trade Organization to study issues relating to the interaction between trade and competition

policy.

125. The Division represents the Department on the Committee on Foreign Investment in the United
States (“CFIUS"), an interagency group chaired by Treasury that advises the President on enforcement of
the Exon-Florio provision, a 1988 statute that permits the President to block or suspend foreign
acquisitions of U.S. assets that "threaten to impair the national security."

126. The Department and the FTC have an extensive program to provide technical assistance in
antitrust development to countries with emerging market economies. In addition to advancing the adoption
of competition policies that incorporate sound economic principles and effective enforcement mechanisms,
these programs create long-term cooperative relationships with policy and enforcement officials in the
countries involved.

127. The Division co-chairs (with the Office of the U.S. Trade Representative) the Deregulation and
Competition Policy portion of the U.S.-Japanese Framework discussions. In these discussions, the United
States has urged the Japanese government to strengthen its enforcement of Japan’s antimonopoly law, to
make its administrative procedures fair and open, and to accelerate an effective program of deregulation to
open markets to competition.
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V. News studiesrelated to antitrust policy

A. Antitrust Division Economic Analysis Group Discussion Papers

128. The Economic Analysis Group issued no discussion papers during FY98. Copies of reports from
previous years may be obtained by contacting Janet Ficco at 600 E Street, N.W., Suite 10000, Washington,

D.C. 20530 or at (202) 307-3779. Other Division public materials may be obtained through the Antitrust
Documents Group of the Division’s Office of Operations. Requests should be directed to Ms. Janie
Ingalls, Room 221, Liberty Place Building, 325 7th Street, N.W., Washington, D.C. 20530. Ms. Ingalls
may be reached at (202) 514-2481.

B. FTC Economic Reports and Economic Working Papers

129. The following may be obtained from the Associate Director for Consumer Protection and
Research, Federal Trade Commission, Bureau of Economics, 600 Pennsylvania Ave., N.W., Washington,
D.C. 20580.

1) Economic Reports

None on antitrust policy.

2) Working Papers

1. Are Retailing Mergers Anticompetitive? An Event Analysis (WP #216), John David Simpson and
Daniel Hosken (Jan. 1998).

2. Identifying the Firm-Specific Pass-Through Rate (WP #217), Orley Ashenfelter, David Ashmore,
Jonathan Baker, and Signe-Mary McKernan (January 1998).

3. Physician Networks, Integration and Efficiency (WP #218), Seth Sacher and Louis Silva (April
1998).

4, Price Movements Over the Business Cycle in U.S. Manufacturing Industries (WP #219), Bart J.

Wilson and Stanley S. Reynolds (June 1998).

5. The Competitive Effects of Mergers between Asymmetric Firms (WP #220), Charles J. Thomas
(August 1998).
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Appendice

Federal Trade Commission:
Fisca Year 1998 FTE and Budgeted Amount by Program/Bureau

FTE AMOUNT

Total Direct Mission 336.8 $30 255.6
Bureau of Competition 232.8 211975
Bureau of Economics 61.2 5469.1

Regional Offices 42.8 3589.0

Premerger Notification 315 $2 587.6
Bureau of Competition 29.3 2408.8
Bureau of Economics 0.1 89

Regiona Offices 21 169.9

Merger & Joint Venture Enforcement 199.9 $18 105.5
Bureau of Competition 133.8 12 395.9
Bureau of Economics 393 3512.0

Regional Offices 26.8 2197.6

Merger & Joint Venture Compliance 10.4 $947.0
Bureau of Competition 9.5 861.2
Bureau of Economics 0.6 53.6

Regiona Offices 0.3 322

Nonmerger Enforcement 69.7 $6 122.5
Bureau of Competition 50.1 4468.3
Bureau of Economics 6.5 581.0

Regiona Offices 131 1073.2

Nonmerger Compliance 4.9 $410.5
Bureau of Competition 33 271.0
Bureau of Economics 12 107.2

Regional Offices 04 32.3

Antitrust Policy Analysis 8.9 $795.1
Bureau of Competiton e s
Bureau of Economics 89 795.1

Regiona Offices e e

Other Direct Mission Resources 115 $1287.4
Bureau of Competition 6.8 792.3
Bureau of Economics 4.6 411.3

Regiona Offices 0.1 83.8







