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INTRODUCTION

The fiscal year 1968 found the Federal Trade Commission in atight race to keep abreast of a
mounting workload. Not only did business competition increase but the Commission's efforts to
alert businessmen and consumersto therequirementsof and the protection afforded by thetradelaws

invited ever more reliance upon the FTC to enforce them.
The better the laws were understood, the greater was the demand for action against those few

who ignored them. However, in an economy the size of ours, whose Gross National Product
the,



creased from $560.3 billionin 1962 to $789.7 billionin 1967, whilein thisfive year period
personal consumption expenditures rose from $355.1 billion to $492.2 billion. During this
period, FTC recognized that itstraditional approach of bringingindividual formal corrective
actions as guideposts to business had become all but inundated by the sheer volume of
business activity.

The only hope of coping with the problem was to make far greater use of informal
methods of |aw enforcement, encourage use of the much faster consent order procedure and,
In appropriateinstances, assurancesof voluntary compliance. Also, an effort, unprecedented
In scope, was made to encourage self policing by business and law enforcement by state and
local authorities. Nevertheless, increase in business volume plus intensified competition
tempted too many to take a chance on not being caught, and their depredations invited
retaliation in kind.

True, FTC's appropriations between fisca 1962 and 1968 were increased very
substantially— from $10,345,000to $15,281,000— but most of thisincrease wasconsumed
by mandatory pay increases and new responsibilities placed on FTC by Congress. During
these years, the number of regular employees increased only from 1,126 to 1,200.

Greater attention was paid during the year to closer screening of cases warranting FTC
action. Obviously, with so small astaff the 1,200 included clerks and stenographers, it was
impossible to accord each application for complaint the same weight. Keeping in mind
alwaysthedegreeof publicinterest involved, caseswere handled informally and on asbroad
a scale as practicable. If the problem was widespread and could be alleviated by clearer
understanding of the law's requirements, the Commission would issue Industry Guides; if it
appeared that guidance needed firmer backstopping, FTC promulgated Trade Regulation
Rulesuponwhichit couldrely inthe prosecution of cases; and if the Commission had reason
to believe that law violations could be halted without recourse to time consuming formal
orders, it waswilling to accept from individual respondentstheir formal assurancesthat the
illegality would be discontinued. Inaddition, FTC issued Advisory Opinionson thelegality
or illegality of proposed courses of action by individual businessmen or businessgroups. By
al of these means, the Commission sought either to forestall violations or to curb them with
the least ex-



penditure of manpower. Even by thus lightening its case load, the Commission was
confronted with more than enough hard-core violations capable of being halted only by
formal orders.

Still



CONSUMER PROTECTION

In calendar 1967, Americans spent more than 78 percent of their disposable income on
consumer goods and services. Personal consumption expendituresreached an all-time high
of $491.6 billion, ailmost two-thirds of the Gross National Product. Obviously, with our
economy relying so heavily on consumer expenditures, the consequences of business cheats
became serious, indeed. Not only wasthe consumer victimized, but law abiding businessmen
were hurt by unfair competition. Confidenceinfair dealing, avitally important lubricant to
our economy, became adulterated with distrust.

Thisiswhy FTC madeastrenuouseffort with every tool at its command to halt deceptive
practicesin their incipiency if possible and with whatever sterner measures were needed to
stop full blown violations with the |east delay.

An obviousfirst step in tackling the volume of consumer protection work wasto screen
more than 7500 applications for complaint from the public and from business to determine
how best the problemsthey raised could be saved. For those complaintsthat lent themselves
to broad scal e treatment, the Commission could offer industry guides, trade regulation rules,
and advisory opinions. Individual offenders could be halted by appropriate action, ranging
from accepting their assurancesthat theillegality would be stopped to theissuance of formal
order whose violation could bring penalties of up to $5,000 per day.

Grist for FTC s mill did not, however, come entirely for applications for complaint. At
the behest of Congress, the Executive Branch, and upon its own motion, the Commission
undertook to aleviate broader problems. Here careful planning was required sothat FTC's
resources would not be dissipated on individual flyswatting.

For example, in fiscal 1968, there was set up in the Bureau of Deceptive Practices, a
Division of Specia Projects whose purpose



wasto recommend effective meansof tackling industry-wide deceptive practices. Oneresult
was a comprehensive investigation of whether new car manufacturers and dealers were
properly honoring the warranties given purchasersof their cars. Thisled toan FTC-Industry
program to correct problems discovered.

Another major special project involved testing cigarettes to determine their tar and
nicotine content, with test results of 127 brands published in June of 1968. Thisaugmented
an earlier FTC policy statement that cigarette advertising claims would have to be accurate
as measured by the testing procedures. Asaresult, correctionsin advertising already began
to be noted, and certainly the public benefitted from dissemination of the facts.

A third important special project was the implementation of the Fair Packaging and
Labeling Act. Thisincluded carrying out FTC's responsibility to publish regulations under
Section 4 of the Act articulating the mandatory contents of packaging labels. 1n addition,
effortswerejoined with the Food and Drug Administration to assist state officialsin bringing
their packaging laws into conformity with the largely preemptory federal act, aswell asto
coordinate enforcement efforts.

An exploration in depth of unfair and deceptive practices inflicted upon the poor and
underprivileged of the "inner city" of the District of Columbia resulted in the issuance of
twelveview complaints, and eight ordersto ceaseand desist. A significant outgrowth of this
work were facts to support recommendations by FTC to Congress and the States for
nationwide consumer protection.

Still another special project of great concern to most consumers was an exploration to
determine whether softwood lumber was being misgraded. Results of the investigation
prompted the Commission to recommend legislation requiring f Tc () Tj G080 TEXBLOT iFH 0Todi!



report which led to theintroduction of aresolutionin Congressto authorize acomprehensive
program, including a structural study of the entire industry, by the Commission. Favorable
Congressional action is anticipated.

A broad attack was continued against deceptive advertising of mail order insurance,
particularly that being sold veterans and servicemen and their families. Here theissue was
advertising which failed to disclose limitations on the protection offered.

The industry wide approach also was employed in an investigation of the $75 million
Analgestic Drug Industry. Thisresulted in aproposed Trade Regulation Rule which would
require that advertising not exceed or contradict efficacy and safety claims permitted by the
Food and Drug Administration. Another investigation was made of the advertising of
economic poisons, an industry of over 2,000 members with annual sales exceeding $250
million. Under preparation at thefiscal year’ send wasaTrade Regulation ruleto require ad-
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vertising claims for these poisons to abide strictly by the warnings carried on their labels.
Apart from special projects, there was more than enough regular anti-deceptive practice
work to be handled.



illegalities would be stopped by the respondents’ assurances of voluntary compliance with
the law.
Here again, FTC was alert to misrepresentations directed at consumers. For example,
new Guides were adopted for the $1v2 billion watch industry, with stop signs erected for
cheating on such matters as what watch cases are made of, the number of jewels in watch
movements, and claims for watch durability. Another guide was directed against misuse of
the word “free” in connection with the sale of photographic film and processing service.
Other guideswere being prepared to assure correct advertising of decorativewall panelsand
to put the $700 caggliicige $j(2.88 Tc () TjR2.280j41.72 Tc 0.49 7t Tc (quides) Tjld D 0 Tc () Tj2ss



establish retail stores might violate the Robinson-Patman Act’'s prohibition of price
discrimination. FTC gave this group a go-ahead, with the result that about $20 million is
now being allocated, on extended repayment terms, for some 500 new stores, owned and
operated by those who dwell in ghetto areas.

10
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In fiscal 1968 the Bureau of Textiles, and Furs of the FTC made 14,326 inspections on the
manufacturing, wholesaling, and retailing level.






tion. The Secretary of Commerce is to designate, which fabrics or products are hazardous,
and the Department of Commerce will establish testing procedures, however, at the fiscal
year's close, no changes had been made in the Act’s coverage.

Rule 6 (e) of the rules and regulations under the Act became effective January 1, 1968.
Thisruleremoved from their formerly exempt status wearing apparel capable of being worn
with the surface exposed; for example, an athletic "sweat shirt."

Cooperation with the Bureau of Customs continued to be excellent during thefiscal year,
and many dangerously flammabl e fabricswere detected at the port of entry. They wereeither
returned to their point of departure or processed so asto be flame retarded.

Seven cases were opened against firms importing light weight scarves that proved to be
dangeroudly flammable and presented aparticular hazard because ladiesusethemtotieabout
their heads or shoulders. Most of these cases resulted in an order against the importers
restraining them from importing, selling or distributing these products. Ladies also found
protection when aconsent order wasissued against aseller of hair falls(long hair wigs) made
of acetate fibers found to be dangerously flammable.

In cases involving violations of the Flammable Fabrics Act, the Commission not only
obtained the usual 60-day report on compliance with orders, but requested an interim report
within 10 days after service of an order, including a recital regarding the recall and
disposition of the materials found to be dangerously flammable.

In policing the Wool Act, the FTC continued to investigate and stop the practices of
certain manufacturers to misbrand woolen products by upgrading. Such false disclosure
substitutes a less desirable product for that which the customer thinks heis buying. It also
puts honest competitors of these manufacturers at a disadvantage.

The magnitude of theinspection task presentsavery serious problem. Thefield staff has
been abletoinspect only about 1/20th of the millsand manufacturersof textile products, only
about 1/48th of importers and wholesalers, and only about 1/80th of theretail outlets., inits
adjusted universe, each year. Moreover, in retail inspections, certain types of stores need
more careful supervision than others. Thisis particularly true of small independent stores
catering to the lower income group of the community, for such stores are more prone to
remove or destroy labels.

14
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down asfollows: 51 wool, 60 fur, 80 textileand 16 flammablefabric. (Noteworthy isthefact
that the 80 cases under the Textile Act, which is the newest Act, comprise the largest
percentage (38.6%), compared with 51 Wool Act cases (24.6%), 60 Fur Act cases (28.9%),
and 16 Flammable Fabrics Act cases, (7.7%).)
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MAINTAINING FREE AND FAIR
COMPETITION IN BUSINESS

Themainspring of American businessisprofits. Thesearethereward for imagination, courage,
investment, know-how, production and service. Y et, over thelong run, profits are dependent on one
other thing; they must rely on the continued functioning, the survival, of our free enterprise system.
And whileit istruethat profitsfuel the system, alone they areinsufficient to keep it going. Profits
must be restrained by fairness-not just to consumers but to business competitors.

The Commission's antimonopoly responsibilities include administration and enforcement of
Section 5 of the FTC Act and Sections 2, 3, 7, and 8 of the Clayton Act.

Here numbers of unfair methods interdicted, discriminations halted, or trade restraints
challenged, do not measure FTC's accomplishment. Nor do statistics disclose what the cost to our
economy would have been had law violations prospered and spread. Nevertheless, here are the
antimonopoly statistics for fiscal 1968:

A total of 1,372 complaints was received from the public and businessmen. 218 investigations
were started and completed were 196 investigations, and at the fiscal year's end, 747 were pending.
The Commission approved 30 formal complaints, issued 16 complaints, and issued 23 orders to
cease and desist. It also approved disposition of 28 cases on assurances of voluntary compliance
with thelaw. Sixty-eight matters were satisfactorily corrected under the Commission's procedures
for assisting small businesses.

Inaddition to antimonopoly casework, the Commission undertook to encourage compliancewith
the law by means of guides, advisory opinions, trade regulation rules and enforcement policy
statements.

The Commission'seffortsto halt restraintson tradefall into three principal areas: discriminatory
practices, particularly in pricing

17



and servicesthat favor big buyersover their small competitors; general traderestraintswhose
purpose is to deprive small competitors of equal opportunities to compete; and those
corporate mergers where the effect of the acquisition may be substantially to lessen
competition or tend to create amonopoly. Theseillegalities, of course, must beininterstate
commerce and be impressed with sufficient public interest as opposed to purely private
controversies. Thelr investigation and prosecution is performed by FTC's Bureau of
Restraint of Trade.

In fiscal 1968, particular attention was given to trade restraints in broad industry areas
affecting the basic economy, for example, the food distribution and the clothing industries.
Here the lessening of competition by monopolistic practices involving consumer products
may ultimately bereflected in higher pricesto the consumer, although resellers or customers
may be more directly affected initialy.

Discriminatory pricing practices required 73 new investigations during the year. For
example, as a result of drastic changes in marketing and distribution in the fluid milk
industry, FTC continued to recelve many complaints from independent dairies complaining
that they were threatened with extinction because of the pricing practices of large national
and regional chain dairies. The independent dairies aleged that large national dairies sold
milk reflfor



nations by furniture manufacturers, illegal brokerages in purchases of food products by
operators of chain food stands, and buying agencies for grocery chains and others in
receiving illegal brokerages. The Commission issued cease and desist ordersin 4 contested
cases, involving regional price discriminationsin sales of jellies by a national seller; price
discriminations in sales of macaroni products; inducing and receiving discrimination
advertising and promotional allowancesfrom suppliersby alargeretail apparel and speciality
chain; and amanufacturer of wearing apparel in discriminating between competing retailers
in the payment of promotional alowances.

In litigation are the following cases, involving price discriminatory practices:

In Beatrice Foods Co. Inc. and Kroger Co (D. 8663), the complaint charges Beatricewith
selling fluid milk and dairy products to Kroger at lower discriminatory prices, and Kroger
with inducing and receiving unlawful price discriminations in connection with such
purchases. In Suburban Gas Co. (D. 8672), the complaint alleges that the respondent, the
world'slargest distributor of liquid petroleum gas, inducesand receivesdiscriminatory prices
in the purchase of this product. In Connell Rice & Sugar Co., Inc. et a. (D. 8736), the
complaint charges pricediscrimination, illegal brokerage and conspiracy in connection with
the sale and purchase of sugar, corn products, rice and other products.

Practices involving general trade restraints, required initiation of 64 investigations
involving about 87 different industriesor product linesthereof. Industry-wideinvestigations,
requiring substantial work during the past year, and now virtually completed, involve the
newspaper industry advertising rates and television advertising rate structure.

The Commission was instrumental in insuring the competitive existence of numerous
businesses, aswell asallowing customersacompetitivechoice, intherecently issued consent
agreement in the matter of National Work-ClothesRental, et a., Docket 8742. There, it was
charged that fifteen (15) companiesand eight individualsconspired to fix prigdt@®0 TD 0.0022 Tc (and



include hotels, motels, restaurants, service stations, factories and other commercia and
industrial establishments.

A final order wasissued by the Commission in the matter of Lenox, Inc., Docket 8718.
Thecomplaint charged L enox with maintai ning an unlawful resal e price mai ntenance scheme
in connection with the sale and distribution of itschina. The Commission ordered Lenox to
stop establishing and maintai ning resal e pricesand prohibiting L enox from obtai ning express
or implied resale price maintenance agreements with deal ers, suggesting resale pricesfor a
period of three years, imposing customer restrictions on dealers, and refusing to sell to
dealerswho f ailed to maintain the established price or who sold to other dealersfor resae.
(On June 24, 1968, Lenox petitioned the Second Circuit Court of Appealsfor review of the
Commission's order.)

One of the significant cases in the general trade restraint area involves a part of the
clothingindustry. Aninitial decisionof April 18, 1968, inthe matter of National Association
of Women's and Children's Apparel Salesmen, Inc. (NAWCAYS) found aforeclosure by an
association of manufacturers and s



The more significant accomplishmentsin merger law enforcement were asfollows: an order
requiring divestiture of the S. K. Wellman Company, a sintered metal friction material

manufacturer, was issued by the Commission in an automobile parts industry matter,
American Brake Shoe Co. (D. 8622).
The



container business with El Paso Products Company and



profitableness of identical companiesin selected manufacturing industries for the calendar
year 1966 was completed and published, and preparation of the rates of return report for the
year 1967 was initiated. Financial data contained in this report is utilized by other
government agencies and by industry in studies of various companies and industries.

The Director's Office conducts and maintains liaison for the Commission with the U.S.

manufacturing






at the time the act was passed by Congress. American Cyanamid Co. v. Federal Trade
Commission, 363 F. 2d 757, upheld the right of the Commission to inquire into the means
by which a patent was obtained and then subsequently used to restrain trade.

Two cases which must be classed by themselves are the Federal Trade Commission
v. Dean Foods Co., 384 U.S. 597, in which the Supreme Court found the Commission has
authority to seek and obtain under the All Writs Act an injunction to prevent frustration of
afinal order by disposal of the res which constituted the basis on which the Commission
action was brought. Inthiscase, the recent was the assets of acompany acquired by merger
and which were made subject to a contract for sale in order to frustrate an order of the
Commission forbidding dissolution of the merged company. This is one of the most im
ortant procedural advancesin FTC antitrust casesin recent years.

A second case of unusua import was the Holland Furnace case, 341 F. 2d 548, a
deceptive practice case in which at the instance of the Federal Trade Commission the
Seventh Circuit Court of Appeal sfound the company and certain named personsin contempt
and imposed afine of $100,000 on the company, $500 each on two company officers, and
ajail sentence of six months on the president of the company.

Court proceedings which involve the Federal Trade Commission arise in a number of
ways. Any individual or company against which the Commission has issued an order to
cease and desist may petition a U.S. court of appeals to a subpoena, the commission may
direct that an application for enforcement befiled inaU.S. district court. The Commission
may also request the Attorney General to institute General to institute civil proceedings to
compel thefiling of aspecial or annual report ordered by the commission and to recover for
featuresfor failureto comply with the Commission’sorder. Disobedience of court’ sdecree
enforcing a Commission order or subpoena may be punished by the court as contempt.
Collateral suits challenging the commission’sjurisdiction or methods of procedure may be
brought under certain circumstancesin U.S. district courts. The Commission’sinterest in
these collateral matters are defended by the Department of Justice with the full assistance
of the General Counsel. It isthe practice of the Justice Department to refer such mattersto
thelocal U.S. At-
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torneys who, in turn, accept the services of the General Counsel for actual handling of the
cases.
Infiscal 1968, the General Counsel, through the Division of Appeals, handled 88 cases.



558 review, interim report or special assignment matters were completed.

The increasing work of the Division of Consent Orders demonstrates uniquely the
management improvement accomplished by reorganization of the Commission in 1961 to
createthisoffice. Studiesindicate the average cost of caseswhich terminate in anegotiated
consent order is one-tenth that of cases which are brought to a cease and desist order by
litigation, omitting expense of possible court appeals. Inthisfiscal year, asin last, savings
from the operation of thisone office extended Commission activity approximately one-third
of the range otherwise made possible by the Commission's total budget.

Representative of the consent settlements were:

Court



S

C—1269, Appliance Product Service, alleged to be in violation of Section 5 of the
Federa Trade Commission Act, because of certain representationsin advertising concerning
the services it furnished in repairs of appliances and certain omissions to state in the same
advertising limitationswhich affected guaranteesof itsservices. Without admitting violation
of law, but admitting the jurisdictional facts, the company agreed to a Commission order to
discontinue the all eged misrepresentation of quality of services, location of itsbusiness, and
certain other statements in advertising.

D—8742, National Work-Clothes Rental, and 14 others, alleged to be in violation of
Section 5 of the Federal Trade Commission Act, because of agreements among themselves
concerning prices and allocation of customersin connection with the renting of table linens,
towels, uniforms and wiping cloths, to their customers, in four states. The matter was
withdrawn from litigation, and without admitting the alleged viol ations of law, but admitting
the jurisdictional facts, the companies agreed to a Commission order permanently
prohibiting the agreements concerning pricesand customer all ocation and prohibiting certain
provisions in customer service contracts and covenants with employees and sellers.

The General Counsel'sDivision of Export Trade supervises administration of the Webb-
Pomerene WebloA th employees and sellers. a
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under the Act to foreign markets in caendar 1967. Of this amount an estimated
$846,049,491.00 or 58.6% wasdirectly or indirectly assisted by the export trade associations
and $598,137,1 10.00 or 41.4% of products covered under the Act were shipped indepen-
dently by the membership.

Further assisting businessmen and fulfilling the Commission's duty under provisions of
the Lanham Trademark Act (15 U.S.C. 1064), the General Counsel participated in matters
involving applicationsfor trademark or registrationsin which allegedly false, misleading or
deceptive business practices were considered. All of the matters were adjusted informally
through the General Counsel. Additionally he served as a consultant on trademark law for
other bureaus of the Commission, congressional interests, foreign embassy officials, and
American businessmen.

The General Counsel's Division of Legidation furnished advice and comment to the
Commission on 72 billswhich were pending in Congress, and on 17 draft bills submitted to
the Bureau of the General Counsel participedTD O T,4(uhe) Tj[15.t37.440 TDO Tc () Tj(3.36 0 TD !



THE ROLE OF ECONOMIC STUDIES
AND EVIDENCE

Economic studiesand evidence areimportant underpinnings of Commission programsinvolving
mai ntenance of competition and protection of the consumer. Asthe Nation'sindustrial organization
becomes more interrelated and the activities of business concerns expand, it is imperative that
information be available which will permit an early exploration of the nature of economic
performance. Also, as the products used in every day life become more complex, market
imperfections may devel op and questions arise asto whether the market providesthe consumer with
ample protection. Economic research provides a means of monitoring trends in business structure
and marketing practices, delineating problem areas, assisting in the development of expeditious
effective policy programs, and developing
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tion, distribution or sale of products. The remaining category of conglomerates includes
thoseinwhichthereisvery littlediscerniblerel ationship between the acquiring and acquired
firms. Since this data collection program was instituted in 1948, there has been an almost
uninterrupted upward trend in firm disappearances due to mergers and acquisitions,
notwithstanding vigorous enforcement of Section 7 of the Clayton Act, which prohibits
mergerswhich may substantially |essen competition or tend to create amonopoly inany line
of commerce in any section of the country.

In 1967—1968 merger activity eclipsed all previous experience and it appears that the
current upwardtrendwill continue. The 1967 increasein manufacturing and mining mergers
was the sharpest in modern industrial history (Chart 1), with 170 manufacturing and mining
firmswith assetsof $10 million or moreacquired. The combined assetsof theacquired firms
totaled more than $8 billion. In terms of assets acquired, merger activity involving larger
firmsin 1967 constituted more than 20 percent of thetotal of al large acquisitions recorded
for the entire period 1948 to 1967 (Table 1). Acquisitionsinvolving the very largest firms,
with assets of $100 million or more, rose sharply. 1n 1967 there were 23 such acquisitions
as compared to 4 in the preceding year. For the whole period 1948 to 1966, there was no
year in which more than 6 firms with assets of $100 million or more disappeared through
acquisitions (Table 2).

Another striking feature of the current merger movement is the complexity of
relationshipsamong merging firms. Merger movementsof the past, notably at theturn of the
century and inthe 1920's, characteristically involved firmswith clearly definable horizontal
or vertical relationships. Thus the bulk of the merger movement at the turn of the century
involved the joining



CHART 1

MANUFACTURING AND MINING FIRMS ACQUIRED
1948-1967

CHART - SEE IMAGE

*Firms with assets of $10 million or more.
Source:; Bureau of Economics, Federal Trade Commission.
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involved have no obvious product or marketing relationships. For the period 1948 through 1967, such
mergers accounted for 17 percent of the assets of acquired firms. Within the context of arising pattern of




of the Celler-Kefauver Act (1) to prevent increases in the concentration of economic power, (2) to
encourage internal growth as a competition-promoting process, (3) to preserve the competitive
opportunities of medium-size and small businesses, and (4) to eliminate monopolistic tendenciesin
their incipient stages. The study will explore the causes, effects and implications of the
conglomerate merger movement. To be examined will be the relationship between conglomerate
mergers and technical or business efficiencies, the economic performance of conglomeratefirmsin
the market place, the
TABLE 2—Acquisitions of manufacturing and mining companies
with assets of $100 million or more, 1948-1967*

Year Number of Assets
acquisitions (millions)
S
L
2050 .
LD
1052 1 $106.8
1058 1 101.6
1054 4 618.5
S 3 541.6
1056 2 298.8
1057 1 168.9
S 3 361.7
1050 L 1 264.9
1960 . 2 203.0
L 3 620.4
S 2 297.7
1063 5 800.2
10684 5 670.3
1085 . 6 1,436.0
S 4 1,111.0
S 23 4,512.6
Total .o 66 $12,114.0

! No acquisitions of firms with assets of $100 million or more took place in the period 1948 through
1951. Excluded from this series are acquisitions of privately-held companies.
Source: Bureau of Economics, Federal Trade Commission.
35
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to delineate its merger enforcement criteria. In that statement the Commission pointed out:
A product extension merger is one that unites two corporations whose activities are
functionally related at the production or marketing levels, but whose products are not
close substitutes. Thus, in grocery products manufacturing the term describes any
nonvertical, nonhorizontal



for assessing product extension mergersin grocery products manufacturing under Section
7 of the Clayton Act:
(1) Boththeacquiring and acquired companies engagein the manufacture of grocery
products. Grocery productsinclude food and other consumer products customarily sold
in food and grocery stores.
(2) The combined company has assetsin excess of $250 million.
(3) The acquiring company engages in extensive promotional efforts, sells highly
differentiated consumer products, and produces a number of products, in smde( ) Tj.0046 Tc 0.72



In fiscal year 1968, the published summaries of the report included data for each of 34
industry groups and 10 asset sizes of corporate manufacturers. For each industry group and
asset size, estimates were ublished for 13 items of income and retained earnings, 14 asset
items, 16 items of liabilities and stockholders' equity, and 43 financial and operating ratios,
including profit rateson salesand equity. Thesequarterly estimatesaccounted for morethan
97 percent of all manufacturing activity in the United States, more than half of all corporate
profits, and nearly one-third of the national income. Each published summary was based on
uniform, confidential, quarterly financial statements collected from a probability sample of
some 10,000 out of an estimated total of more than 200,000 active manufacturing
corporations in the United States. The following are some of the highlights of the four
guarterly summaries published in fiscal 1968.

The number of manufacturing corporations with assets of $1 billion and over increased
from24in 195910 63in 1967 and 78in 1968. These 78 firms accounted for $195 billion or
43 percent of the total assets of all manufacturing corporations, except newspapers, in the
United Statesin 1968. An additiona 194 firms, each with assetsin excess of $250 million,
accounted for another 21 percent. A total of 529 enterprises, each with assets in excess of
$1 00 million, accounted for 73 percent of thetotal assets of all manufacturing corporations.
Table4 givestherelativeimportance of variousasset classesof corporate manufacturersand
the number in each size classin the first quarter of calendar year 1968.

From the end of the first quarter of calendar year 1967 to the end of the first quarter of
calendar year 1968, net working capital of all corporate manufacturers (except newspapers)
rose from $115 billion to $126 billion, reflecting the difference between an increase of $17
billion in current assets and arise of $6 billion in current liabilities. In the same 12-month
period, total assets increased from $409 billion to $449 bhillion; property, plant, and
equipment (net), from $162 billion to $180 billion; inventories, from $102 billion to $107
billion. Similarly, stockholders equity rose from $241 billion to $259 billion; of the latter
figure, $169 billion were retained earnings.

Salesof all corporate manufacturers(excluding newspapers) in 1967 totaled $575 billion,
or 4 percent above 1966. After tax profits
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for the year amounted to $29 billion, compared with $31 billionin 1966 and $28 billion
in 1965. For the four quarters of calendar year 1967, the average annual rate of profit on
stockholders equity, after taxes, was 11.7 percent, compared with 13.4 percent for 1966 and
13.0 percent for 1965.

Highest average annual rates of return on stockholders' equity, after taxes, in 1967 were
recorded by the producers of drugs




Chart 2

PROFIT RATES OF ALL MANUFACTURING CORPORATIONS, EXCEPT NEWSPAPERS
1958-1968

CHART - SEE IMAGE

SOURCE: FTC-SEC Quarterly Financial Report for Manufacturing Corporations.
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business behavior. In 1966, at the request of the Secretary of Agriculture, the Bureau of
Economics prepared an



of

Study of AutomobileWarranties—Another subject studied whichisof great interest and
importance to the consumer was automobile warranties. This study was ajoint product of
attorneysand economistswithinthe Commission. Aninvestigation of automobilewarranties
was authorized by the Commission in July 1965 as an attempt to find the cause and solution
to the many complaints the Commission was receiving from automobile owners regarding
service under the warranty. Subsequently, late in 1967 the Commission requested the staff
to present areport on the subject, which report was released on November 18, 1968.

Some of the principal objectives of the study were to determine the procedures for
handling consumer compl aintsand adjustments, the performancerecord of themanufacturers
and dealersunder the warranty, the consumers reaction to warranty services, the costs of the
warranty to the manufacturer and the extent to which the dealer is reimbursed, the reasons
for consumers complaints concerning services under warranty, and the possibility of
reducing thevolume of these complaintsand improving customer-dealer relations. Thestudy
also discusses (1) development of the warranty and its use as a sale weapon, (2) problems
related to the preparation of new carsfor delivery, (3) servicing of cars under the warranty,
(4) factors affecting predelivery inspection, and (5) factorsaffecting repair service under the
warranty.

Economic Report on the Use of Games of Chance in Food and Gasoline Retailing.—At
the direction of the Commission the Bureau conducted a study of the use of so-called games
of chancein supermarkets. Theinitial phase of the study relating to the use of gamesinfood
retailing, was completed and forwarded to the Commission in May 1968. It dealt with the
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Price checkswere made of storeslocated in thelow-income areas of the above citiesin order
to determineif there were substantial differencesin the pricing inthe stores serving low and
high income sections of these cities. Substantial data have been collected regarding pricing
and merchandising practices and a final report on this study is expected to be completed in
fiscal 1969.

Bureau of Field Operations

The Commission maintains 11 field offices and 2 field units in strategically located
metropolitan areas. Thesefield officesand asmall headquarters grou constitute the Bureau
of Field Operations. This Bureau is the Investigative arm of the Commission and its
enforcement bureaus.

In connection with their investigative activities, the field offices have concentrated on
advancing the policy of the Commission to obtain voluntary compliances with the statutes
administered by the Commission rather than compliance through means of long and costly



There were 11,979 inquiries and contacts from the public concerning the work of the
Commission. Thefield staffs have striven to help various classes of consumer citizens to
protect themselves from being exploited by fraudulent and unethical practices of some
businessmen through knowledge of their methods of operations. In pursuance of the
objective of acquainting the public, including educational, trade and consumer groups, with
the scope of the Commission activities and the kinds of unethical business practicesthat are
violativeof thestatuesit administers, thefield officesfurnished speakerstointerested groups
on 238 occasions during the fiscal year. Staff members of the field offices prepared and
conducted seminars and conferences and appeared on TV and radio programs, as well as
addressed meetings of senior citizens, high school and college classes, and ghetto workers
and residents. The field offices maintained a continuing liaison with Better Business
Bureaus, Chambers of Commerce and attorney generals and other officials of various States
and their agencies. Particular attention was given to contacts with the various offices of the
Office of Economic Opportunity and other legal aid agencies dealing with the ghetto and
poverty problemsof the economic disadvantaged who are easily duped by deceptive practices
and unfair methods of competition engaged in by some membersof the businesscommunity.

The Bureau of Field Operations started the fiscal year 1968 with 160 field attorneys.
During the year it lost the services of 40 attorneys or 25% of its40



HEARING EXAMINERS

The Commission's emphasis on the achievement of law observance by means other than formal
litigation is reflected in the number of cases handled by hearing examiners during the fiscal year
1968.

Therewere 61 cases on the hearing examiners docket during



APPROPRIATIONS AND
FINANCIAL OBLIGATIONS

FUNDS AVAILABLE FOR THE COMMISSION FOR THE
FISCAL YEAR 1968

Funds available to the Commission for the fiscal year 1968 amounted to $15,281,000.
Public Law 90—121 approved November 3, 1967, provided $15,150,000 and Public Law
90—392 approved July 9, 1968 provided $131,000.

Obligations by activities, fiscal year 1968




Federal Trade Commission
Proposed L egidative Program for the
First Session of the 91st Congress

Thefollowing represents the legid ative proposalsin which the Commission is most interested.

1. Amend the Federal Cigarette Labeling and Advertising Act (P.L. 89-92).

(1) Section 4 of the Act should be amended by changing the required warning statement to read:

"Warning: Cigarette Smoking is Dangerousto Health And May Cause Death From Cancer
And Other Diseases."

(2) The warning statement should be required to appear in all advertisements aswell as on all
cigarette packages.

(3) A statement setting forth the tar and nicotine content of each cigarette should be
required to appear on the package and in all cigarette advertising.*

(4) Cigarette advertising on television and radio should be banned entirely. Alternatively,
cigarette advertising on television and radio should belimited asto the hours at which it may appear;
the extent to which it may appear; and the types of programs on which it may appear.

(5) Increased appropriations should be made to the Department of Health, Education, and
Welfare for education of the public (especialy young people) as to the health hazards of smoking.

(6) Appropriations should be made for research under the direction of the National Institutes of
Health on the devel opment of |ess hazardous cigarettes.

The af orementioned amendments embody the recommendations which the Commission made
in its report to Congress on June 30, 1968, pursuant to the directions contained in section 5(d) (2)
of the Federa Cigarette Labeling and Advertising Act. The groundsfor theserecommendationsare
set out at length in the report of the Commission of June 30, 1968.

In connection with these recommendationsnig



"Recommendation number (2) recommendsthat thiswarning statement shoul d be required to appear
in all advertisements, aswell ason all cigarette packages.

"Because of these recommendations with which | concur, | see no need for the suggestion that
cigarette advertising on television and radio should be banned entirely. | am of the opinion that, if a
realistically adequate warning should be required in all television and radio advertising, the public
interest would be sufficiently protected.”

Commissioner Maclntyre joins in recommendations 1 and 3. With respect to recommendation 2, he
believesthisisasubject which should receive the further consideration of the Congress similar to that given
the labeling of cigarettes when Congress passed the Federal Cigarette Labeling and Advertising Act.

Commissioner Maclntyre joins and associates himself with Chairman Dixon's statement and position
regarding alternative recommendation No. 4.

In addition, Commissioner Macl ntyre does not concur with



Federal Trade Commission does have jurisdiction over companies engaged in the sale, or offering for
sale of any type of insurance, in commerce by means of the United States mails in any State in which they
are not licensed to conduct the business of insurance, or in which if licensed, they do not have agents.

The experience of the Commission in administering its "Guidesfor the Mail Order Insurance Industry”
indicates that Commission action under section 5 of the Federal Trade Commission Act is needed in order
to prevent consumer deception. Although al of the States regulate insurance matters, regulation of the
advertising and promotional activitiesof insurance companies appearsto belax in many of these states. (See
50 Marg. L. Rev. 178-345 (1966) ) Also, even with reference to advertising which previously had been
approved by States, investigation by the Commission has found in many instances that the advertising was
grossly deceptive, with much of such deception being directed to elderly persons, dependents of members
of the Armed Forces and the poor.

In approximately 82 percent of theinformal complaints against mail-order insurance companies, which
the Commission hasinvestigated, the Commission was unableto act because the accused company madeits
sales through resident agents licensed in the States in which the insurance company operated.

In our opinion, if the Commission had the required jurisdiction, it would be in a position to stop a
continuation of unfair or deceptive acts or practicesin commerce by mail-order insurance companiesin the
advertising and sale of their policies.

The problem of protecting the public, particularly the poor, the elderly, and those who are dependent on
members of the Armed Forces from the deception practiced by some mail-order insurance companies is
national in scope.

The adoption of the suggested repeal of the proviso in section 2(b) would extend the Commission's
present jurisdiction over insurance companiesto includeany unfair methodsof competitionincommerceand
any false and deceptive acts or practicesin commerce by such companies even though such methods, acts
or practices are committed in a State in which the insurance company islicensed to conduct the business of
insurance.

This dual authority of the Commission and the States, we believe, would give greater protection to the
public against deception now practiced by some insurance companies who operate nationally.

3. Legislation for Allocation of Consumer Protection Responsibilities.

The Federal Trade Commission recognizes that in the consumer protection efforts of the Federal
Government, there appear to exist gapsin legislation, overlappings, and duplications of responsibility which
require legidlative attention.

The Commission, as such, has no specific recommendation concerning the type of legislation which
should be enacted to afford proper consumer protection; however, there is appended hereto the views of
individual Commissioners relative to such action.

4. Legidation designed to give consumer protection by requiring proper warranties and guaranteesfor
consumer products.

The Commission feels that there is a problem with respect to such warranties and guarantees. The
President in his"Consumer Message" of February 6, 1968, with respect to the subject of "Repairs, Warranties
and Guarantees" directed that:

"The Special Assistant to the President for Consumer Affairs, the Chairman of the Federal Trade
Commission, the Secretary of Commerce and the Secretary of Labor will begin work immediately with
the industry to:

—Encourage improvements in the quality of service and repairs.

—Assure that warranties and guarantees say what they mean and mean what they say.

—L et the consumer know how long he may expect a product to last if properly used.

—Determine whether federal legidation is needed.”

The Federal Trade Commission has taken, and istaking, a continuing interest in the problem.
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During the 90th Congress, there were introduced S. 2726 and S. 2727 by Senators Magnuson and
Hayden, respectively, which had astheir purposethe protection of the consumer with referenceto guarantees
and warranties, including warranties for new motor vehicles.

The Federal Trade Commission isnot prepared at thistime to offer



for two or three years before the violator can be ordered to cease and desist. In the meantime, countless
Americans may be defrauded.
We believe enactment of aDeceptive SalesAct,



7.

8.

Propose programsfor the effectiveimplementation by the Federal Government of cooperativeefforts

with state governments in the area of consumer protection.

Provide for an advisory council to be established within the agency composed of:

() Representativesof Federal Departmentsand Agenciespresently involvedin consumer protection
efforts.

(b) Representatives of state and local governments.

(c) Privateingtitutions and agenciesinvolved in consumer protection efforts.

(d) Representatives of other segments of the economy and society concerned with consumer

protection.

Consumer protection as used here means not only enforcement of directive or prohibitive law, but

also education and representation of consumer interest before government bodies and such

affirmative powers asthis proposed agency might consider necessary or appropriateto represent the

interest of the consumer more effectively.

Separate Statement of Commissioner EIman

In additionto the Commission'slegislative proposals, | recommendthea



ments or assurances of voluntary compliance would be acceptable only if they made adequate provision for
the rights of all aggrieved consumers.

In addition, the statute should provide that a decision against a defendant may be used as primafacie
evidence of violation in subsequent damage actions by aggrieved consumers. (Cf. Section 5 of the Clayton
Act, containing suchaprovisionasto antitrust violations.) Thisprovisionwould supplement, and not replace,
ordinary rules of resjudicata and collateral estoppel. 1t may also be desirable to provide afederal rule of
collateral estoppel in the statute, barring the defendant from relitigating with a consumer any issues
determined adversely to him in the action by the government.

Besides placing the enforcement function whereit belongs, in aprosecutive agency, this proposal would
offer genuine hope of financial redress for the poor and other victims of fraudulent practices. The Federal
Trade Commission would then be able to emphasize its primary role of analyzing and defining fraudulent
practices, thus simultaneously laying the basisfor effective action in the courtsagainst all kinds of fraud and
providing guidelinesfor legitimate businessmen. Moreover, by continuing and expanding its program of aid
to state and local anti-fraud agencies, by stressing the need for the establishment and improvement of such
agencies—as it did in the report on the District of Columbia poverty program—the Commission will help
providerelief against sharp practicesat thelocal level, on"Main Street”, whereenforcement ismost effective
and most important. While the Commission cannot hope to police all fraudulent practicesitself, it can, by
supporting "little FTC acts' and similar legislation empowering the state attorneys general to obtain
injunctive relief and damages, help drive the huckster from the marketplace and afford a remedy for his
victims.

The Administration-supported Deceptive Sales Act (S. 3065), passed by the Senate on July 11, 1968, is
inadequate. That bill would amend the Federal Trade Commission Act to authorize the Commission to seek
temporary injunctions or restraining orders in cases involving fraudulent practices. The Senate debate on
the bill was most illuminating. Both Senator Magnuson, the floor manager, and Senator Cotton, the ranking
minority member of the Commerce Committee, took great pains to make clear that atemporary injunction
could be obtained only in cases of "obvious, patent, and flagrant fraud”. As| pointed out in my separate
statement on S. 3065, a federal court has as much expertise in recognizing and dealing with "hard core
frauds’ as the Federal Trade Commission; and it would promote expedition as well as fairness for a court,
in a case where a temporary injunction has been sought and granted, to proceed immediately to trial and
decision of the case, rather than remanding it to the Commission for that purpose. Thisis clearly amore
efficient and more desirable way of handling cases involving "obvious, patent, and flagrant fraud".

Indeed, as Commissioner Nicholson observed in his August 5, 1968, speech before the American Bar
Association, the Federal Trade Commission "has failed, and failed miserably in my opinion, in protecting
the consumer from what has lately been known as the 'hard core frauds." | do not see how any of us can
disagree With Commissioner Nicholson. | think it is a great mistake for the Commission to create the
impression in Congress or the public that we are the best agency for dealing effectively with "hard core"
frauds-the only kinds of cases covered by the Deceptive Sales Act. For that reason, | again recommend
adoption of the amendment of the Deceptive Sales Act which | have proposed centralizing the t[64.2s087 Tc (soWpTc tae



synergistic; it breeds disorganization, diffusion of effort, and disregard for priorities. It is time for the



apoorly designed lawnmower or washing machine may maim



Introduction, transportation, or sale of "unsafe” or "misbranded" productsin interstate commerce would
be unlawful. Since swift and effective remedies are needed to prevent widespread dissemination of
dangerous products before large numbers of people are injured, enforcement should not be vested in a
tripartite administrative agency. An enforcement system requiring administrative proceedingsfollowed by
judicial review, with appeal s possi ble both within the agency and in the courts, issuitablewhen, for example,
the agency is charged with the responsibility for formulating and articulating antitrust policy; it is not a
desirable mechanism, however, for effective enforcement of |egislation designed to protect the public from
hazardous products—a fact which Congress recognized when it provided for enforcement of both the Food,
Drug and Cosmetic and the Hazardous Substances L abeling Actsinthe courts. See, e.g., 15U.S.C. 8§ 1265,
1267; 21 U.S.C. 88 332, 334. It is therefore recommended that provision be made for injunction and
condemnation proceedingsin the federal courts and for criminal penaltiesfor willful violations. Suit could
be brought either by the agency designated to establish safety standards or by the Consumer Counsel in the
Department of Justice, acting at the agency's request. In either case the task of policing the statute and
regulationswould beleft to askilled investigative and prosecutorial staff set up to perform thisenforcement
function. Finally, enforcement efforts would be enhanced if the statute included a provision giving the
agency's determination, that a product is "unsafe" or "misbranded” primafacie effect in an action brought
by an injured consumer.

Such a statute would have several advantages. It would provide ameansfor raising safety standardsin
an entire industry, permitting the establishment of reasonable, uniform standards to be determined by
competent experts. Enforcement would be evenhanded and amanufacturer would be ableto obtain advance
assurance, beforefull productionisundertaken, that anew product fulfillsfederal safety requirements.® Most
important, product safety standards could be put into effect before, and not after, large numbers of people
are needlessly injured.

V. Consumer Bill of Rights

I think the time has come for Congress to wrap up al the bits and pieces of existing and proposed
consumer protection legislationinto asingle, comprehensive Consumer Bill of Rights. Each of theconsumer
laws now on the books reflected an ad hoc response to an immediate problem, whether it was unsafe patent
medicines, flammable "torch sweaters," unsafe cars and tires, contaminated meat or fish, misbranded
clothing, dangerous toys, exorbitant and undisclosed credit charges, deceptive packaging or labeling, etc.

Implicit inthewhole panoply of Congressional and Executive actionsin thisareahasbeen arecognition
of certain basic rights of consumers, and of the obligation of government to declare and secure those rights.
Without having said so explicitly in legislation, Congress has junked the old concept of caveat emptor. In
its stead has come gradual and increasing acceptance of the fundamental rights of a consumer buying
productsin today's markets: the right to receive a product which is safe, which will perform as represented,
and is free from defects in materials or manufacture; the right to be sufficiently informed of the material
characteristics of a product, so that he will have a basis for making a choice among competing products
offered for sale; and the right to be free from unfair, unconscionable, or dishonest sales practices.

A Consumer Bill of Rightswould provide explicit statutory recognition of theserights, and affirm their
application to al, not merely some, products. It would have the legal effect of making these rights derive
from Act of Congress, and thus not depend on the action of sellers. In effect, all sellersof al productswould
befurnishing astatutory warranty to their customersthat the product issafe, freefrom defectsof manufacture
or

3Perhaps advance clearance of new products to eliminate unnecessary dangers should be required.
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materials, and will perform as represented. The protections to the consumer afforded by such a statutory
warranty could not



APPENDIX (A)
FTC Casesin the Courts

Following is a summary of the principal Federa Trade Commission cases before the courts
during fiscal 1968 together with abrief discussion of what isinvolved in each case or group of cases.

RESTRAINT OF TRADE CASES

There were two Supreme Court decisions this fisca year in Robinson-Patman Act price
discrimination cases, Flotill Products, Inc. (D. 7226) and Fred Meyer, Inc. (D. 7492). The Hotill
decision resolved the important procedural question of whether the lawful issuance of a cease-and-
desist order requires the concurrence of a majority of the full fiveemember Federal Trade
Commission, or only of amajority of a quorum of Commissioners participating in adecision. In
passing on this point, the Ninth Circuit, although affirming the Commission's section 2(d) finding,
set aside the section 2(c) provision in the Commission's order, reasoning that "[t]wo of five istoo
few" and that only two members of the three-member Commissioner quorum which heard the case
had joined in the 2(c) finding. In reversing the Ninth Circuit, the Supreme Court upheld the
procedure utilized by the Commission, ruling that where an agency's enabling statuteis silent on the
guestion, and where there is no later abrogating statute, an agency is justified in adhering to the
common-law rulethat amajority of a quorum constituted of a simple majority of a collective body
is empowered to act for the body.

The Fred Meyer decision involved an important interpretation of section 2(d). In reversing the
Ninth Circuit, the Supreme Court held that a supplier who grants promotional allowancesto direct-
buying retailers has an obligation to make such payments available on proportionally equal terms
to competing retailerswho purchasethe supplier's productsthrough intermediary whol esal e sources.
The basis of the Court's ruling was that the term "cus-
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tomer" in section 2(d) "includes retailers who buy through wholesal ers and compete with a
direct buyer in the resale of the supplier's products.”

The Supreme Court denied the pending petition for certiorari filed in Purolator Products,
Inc. (D. 7850). On the Solicitor General's authorization, the Commission had filed a brief
onitsown behalf in opposition to Purolator's attempt to have the Court review the question
of the Seventh Circuit's affirmance of an order prohibiting various price discriminationsin
the marketing of automotive replacement filters. The Solicitor General, in turn, had ' filed
an amicus curiae memorandum contending that the Commission erred in its disposition of
part of the case, and suggesting that certiorari be granted to resolve these issues.

There were several decisionsin courts of appealsin price discrimination cases in fiscal
1968. In National Dairy Products Corp. (D. 7018), the Seventh Circuit upheld the
Commission's finding that the company, through its Sea