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lower quality or innovation for consumers. For example, in industries with extensive networks, 
many firms already have market power through their ownership of established networks or 
installed bases involving huge sunk costs. Vertical mergers can, in certain instances, increase 
those barriers to entry even more, raising costs and reducing innovation and quality for 
consumers.3

https://www.ftc.gov/public-statements/1995/07/vertical-merger-enforcement-challenges-ftc
https://www.drugchannels.net/2019/05/cvs-express-scripts-and-evolution-of.html
https://www.federalregister.gov/documents/2019/02/06/2019-01026/fraud-and-abuse-removal-of-safe-harbor-protection-for-rebates-involving-prescription-pharmaceuticals
https://www.federalregister.gov/documents/2019/02/06/2019-01026/fraud-and-abuse-removal-of-safe-harbor-protection-for-rebates-involving-prescription-pharmaceuticals
https://www.regulations.gov/document?D=CMS-2018-0149-0002


https://www.pharmacist.com/policy-manual?key=consolidation&op=Search&is_sso_called=1
https://www.pharmacist.com/policy-manual?key=consolidation&op=Search&is_sso_called=1
https://www.ftc.gov/enforcement/merger-review
https://www.ama-assn.org/press-center/press-releases/ama-urges-doj-challenge-cvs-aetna-merger
https://www.ama-assn.org/press-center/press-releases/ama-urges-doj-challenge-cvs-aetna-merger
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it contracts” from the PBMs just to continue to serve their longstanding patients. Such contracts 
often include blind price terms and onerous obligations that disadvantage community 
pharmacies. However, from a business standpoint, community pharmacies cannot just walk away 
from these contracts—because if they did, they would lose patients/customers given the large 
share of covered lives these PBMs represent. From a patient care and consumer services 

https://docs.house.gov/meetings/JU/JU05/20151117/104193/HHRG-114-JU05-Wstate-ArthurB-20151117.pdf
https://www.justice.gov/atr/us-v-cvs-health-corp-and-aetna-inc-index-comments
https://www.pharmacytimes.com/news/do-formulary-lists-reduce-patient-access-to-prescription-drugs


 

https://docs.house.gov/meetings/JU/JU05/20151117/104193/HHRG-114-JU05-Wstate-BaltoD-20151117.pdf
http://www.gpo.gov/fdsys/pkg/CHRG-113hhrg93483/pdf/CHRG-113hhrg93483.pdf
https://www.ftc.gov/news-events/press-releases/2002/08/federal-trade-commission-announces-formation-merger-litigation
https://www.ftc.gov/news-events/press-releases/2019/02/ftcs-bureau-competition-launches-task-force-monitor-technology
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http://www.judiciary.senate.gov/imo/media/doc/09-22-15%20Dafny%20Testimony%20Updated.pdf
https://www.justice.gov/atr/us-v-cvs-health-corp-and-aetna-inc-index-comments
https://www.justice.gov/atr/us-v-cvs-health-corp-and-aetna-inc-index-comments


https://www.businessinsider.com/cvs-squeezing-us-mom-and-pop-pharmacies-out-of-business-2018-3
https://www.justice.gov/atr/horizontal-merger-guidelines-08192010
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by 2020.28  It also acts as a deterrent to smaller PBMs and community pharmacies’ use of a 
Pharmacy Services Administrative Organization or a PSAO to contract on their behalf. These 
PSAOs are no match for the PBMs. In 2013, the Government Accountability Office (“GAO”) 
conducted a study on the role and ownership of PSAOs and stated that “over half of the PSAOs 
we spoke with reported having little success in modifying certain contract terms as a result of 
negotiations. This may be due to PBMs’ use of standard contract terms and the dominant market 
share of the largest PBMs. Many PBM contracts contain standard terms and conditions that are 
largely non-negotiable.”29  
 

Thank you for your consideration of our comments and your commitment to  
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https://www.gao.gov/products/GAO-13-176



