
 

 

 
 

         
 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

              

 

                

            

                 

         

CCIA Comments on the Draft 2020 Vertical Merger Guidelines 

I. Introduction 

These comments are submitted in response to the U.S. Federal Trade Commission (FTC) and the 
U.S. Department of Justice’s (DOJ) consultation on the draft vertical merger guidelines.

1 
  The 

2 
Computer & Communications Industry Association (CCIA)  commends the FTC and the DOJ

for modernizing the vertical merger guidelines while seeking a better understanding of the legal 
and policy challenges that arise with the new economy.  CCIA welcomes the opportunity to 
provide its views on the proposed draft vertical merger guidelines. 

To ensure that tech-related innovation continues to play a positive role in the global economy, 
sound competition policy and antitrust enforcement both must play a crucial role in protecting 
competition across markets.  Merger control, as part of the antitrust toolkit, remains a key 
element in maintaining a dynamic economy.  To that end, competition authorities have applied 
merger control rules vigorously in recent years.  This includes transactions where the merger 
effects on innovation and competition have been analyzed, particularly in the case of R&D 
intensive industries. 

By the same token, the U.S. antitrust agencies for years have been right to recognize that vertical 
mergers are typically procompetitive in nature, and require a different approach when enforcing 
antitrust.  Vertical mergers usually bring about substantive pro-consumer efficiencies.  For 
example, vertical integration typically helps to lower costs, and increase the stability of supply of 
an important input. Furthermore, the combination of talent from the different workforces can 
promote new ideas that eventually become new products and/or services for the benefit of 
consumers. 

1 
US FTC and DOJ Call for Information - Vertical Merger Guidelines available at 

https://www.justice.gov/opa/pr/doj-and-ftc-announce-draft-vertical-merger-guidelines-public-comment . 
2 
CCIA represents large, medium and small companies in the high technology products and services sectors, 

https://www.ccianet.org/members
https://www.justice.gov/opa/pr/doj-and-ftc-announce-draft-vertical-merger-guidelines-public-comment
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CCIA believes that antitrust authorities should continue to enforce merger control rules, 
including vertical mergers, and evaluate transactions based on sound economic analysis that 
focuses on real and potential harms to consumer welfare. 

II. Market Shares 

The FTC and DOJ typically include as part of their merger review process the market shares and 
market concentration levels in the relevant market.  However, agencies do not exclusively focus 
on market shares when evaluating the competitive effects of a transaction, but also take others 
factors into account, including efficiencies. 

The proposed Draft Vertical Merger Guidelines introduce a safe harbor threshold of 20% market 
share.  Where the parties to the merger have a share in the relevant market of less than 20%, and 
the related product is used in less than 20% of the relevant market, the U.S. antitrust agencies 
would then be unlikely to challenge a vertical merger.

3 

CCIA welcomes the introduction of this safe harbor threshold and acknowledges that this does 
not impair the FTC or DOJ in reviewing mergers with market shares in the relevant markets of 
20% or less.  Because the introduction of a safe harbor does not prescribe U.S. antitrust 
authorities from conducting merger review in any case, CCIA recommends elevating such 
market share threshold to 35% to align it to the existing exclusive dealing laws. 

To date, the existing antitrust case law suggests that input shares below 35% are unlikely to raise 
competitive concerns.

4 
  By aligning the vertical mergers safe harbor threshold to the existing 

exclusionary dealing safe harbors, the U.S. agencies will ensure that the U.S. competition system 
lacks enforcement asymmetries. 

III. Unilateral Effects 

3 
United States Department of Justice & Federal Trade Commission, Draft Vertical Merger Guidelines at 3, 

available at https://www.justice.gov/opa/press-release/file/1233741/download. 
4 
ABA Section of Antitrust Law, Antitrust Law Developments 222 n.1275 (5th ed. 2002) (listing cases). 

https://www.justice.gov/opa/press-release/file/1233741/download




http://europa.eu/rapid/press-release_IP-16-4284_en.htm
http://europa.eu/rapid/press-release_IP-17-1309_en.htm





