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INTRODUCTION 

We commend the DOJ and FTC for their work in composing these Draft Vertical Merger 
Guidelines (Draft VMGs). In replacing the now quite dated non-horizontal material in the 1984 
Merger Guidelines,1 the Agencies have taken a big step to refresh and clarify this important 
component of federal antitrust practice. With the aim of further enhancing the utility of the Draft 
VMGs, our comments identify a few areas in which we believe they could be improved. These 
include the following: 

• Further Discuss the Relationship between Vertical and Horizontal Merger Analysis 
• Clarify the Definition of the “Related Product” Concept 
• Consider Whether the “Related Product” Must Be Defined 
• Consider Questions Not Addressed by the “Related Product” Concept 
• Preserve Flexibility in the Application of Quasi-Safe Harbors or Safety Zones 
• Relocate Discussion of Evidence of Adverse Competitive Effects 
• Eliminate Discussion of De Minimis Effects 
• Resolve Inconsistent Assertions of Enforcement Likelihood 
• Reconsider Weak Assertions of Enforcement Likelihood 
• Relocate Discussion of EDM 
• 

https://perma.cc/QHS8-6HDY
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• Some acquisitions are ostensibly vertical in nature but nonetheless raise concerns on 
horizontal grounds. When the Agencies review such an acquisition, they will analyze the 
acquisition under the framework of the HMGs. For example, a vertical merger may raise 
potential competition concerns when one or both of the merging parties had previously 
planned to enter the other’s level of production before the merger. The Agencies will 
analyze this element of the merger as the combination of an actual and a potential 
competitor under the HMGs. 

In connection with the last bullet point, we note that the Draft VMGs drop the more extended 
discussion of potential competition that appeared in the 1984 VMGs.7 We worry that without an 
explicit mention of potential competition, this change in the VMGs, combined with the limited 
discussion of potential competition in the HMGs,8 could be misinterpreted by some readers as 
indicating a retreat in Agency concern with this category of harm.9 Additionally, some discussion 
of potential competition may be warranted to address distinctively vertical concerns—as, for 
example, when one of the merging parties is uniquely able to sponsor entry at the other’s level of 
the supply chain. 

SECTION 2. MARKET DEFINITION AND RELATED PRODUCTS 

Clarify the Definition of the “Related Product” Concept 

The Draft VMGs define the concept of a “related product” in Section 2: 

“A related product is a product or service that [1] is supplied by the merged firm, [2] 
is vertically related to the products and services in the relevant market, and [3] to 
which access by the merged firm’s rivals affects competition in the relevant 
market.”10 

We recommend that the Agencies adopt the following alternative language for the third element 
of this definition: “to which access by the merged firm’s rivals could affect competition in the 
relevant market.” Without this change, the definition of the related product ostensibly depends 
on the conclusion of a competitive effects analysis. 

7 1984 VMGs, supra note 1, at § 4.1 (“Elimination of Specific Potential Entrants”). 
8 While the HMGs expressly apply to mergers of potential competitors, HMGs, supra note 4, at § 1 ¶ 1 (identifying 

https://perma.cc/F4TW-3JYM


 

  

 

 
 

 
 

  
 

    
 

 

  

 

   

         

  

 
  

  

 
  

 
   
               

                 
            

                 
           
      
                

               
             

            
        

           
              

            
            

Consider Whether the “Related Product” Must Be Defined 

The Draft VMGs appear to assert that the Agencies will always define a related product in the 
course of investigating a vertical theory of harm: 

• Draft VMGs § 2: “When the Agencies identify a potential competitive concern in a 
relevant market, they will also specify one or more related products.”11 

• Draft VMGs § 3: appearing to imply that a related product will always be defined by 
incorporating it into the quasi-safe harbor provision.

http:straightforward.17
http:market.16
http:proposition.15
http:information.13
http:provision.12


 

  

 
 

 
   

 
 

 
 

     
 

   
 

   
 

  
  

 
   

 

  
  

     
  

     
 

  

 
                 

                    
 

                
             

                 
              
   

of an output relevant market, without more, may not provide a sound basis for estimating the 
relative competitive significance of inputs. 

We anticipate that the Agencies may encounter questions about how “the share of the relevant 

http:market.20
http:transaction.18
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If the point of this language is to suggest a quantitative definition of de minimis harm,30 then we 
ask that the Agencies reconsider this strategy. At a minimum, this appears to presuppose that 

https://perma.cc/VPN2-GASU
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