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DOJ/FTC Draft 2020 Vertical Merger Guidelines 
Comment of the Global Antitrust Institute, 

Antonin Scalia Law School, George Mason University 

"#$%&'%(!)*!+,+,!

This Comment is submitted to the Department of Justice and the Federal Trade 

Commission (FTC) for consideration in relation to the their draft 2020 Vertical Merger 

Guidelines (“VMGs”).1 We submit this Comment based upon our extensive experience 

and expertise in antitrust law and economics.2 The Global Antitrust Institute (GAI) is 

committed to promoting sound economic analysis as the foundation of antitrust 

enforcement and competition policy, and commends the agencies for inviting 

discussion on the proposed Guidelines. The GAI would also welcome an opportunity to 

participate in any upcoming workshops on the VMGs. 

1 -##!U.S. Dep’t of Justice & Fed. Trade Comm’n, .%'/0 1#%023'4 5#%6#%!7&28#429#:, Jan. 10, 2020, 
https://www.ftc.gov/news-events/press-releases/2020/01/ftc-doj-announce-draft-vertical-merger-
guidelines-public-comment (hereinafter “VMGs”). 
2 The Global Antitrust Institute (GAI), a division of the Antonin Scalia Law School at George Mason 
University (Scalia Law), is a leading international platform for economic education and research that 
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Introduction 

One purpose of antitrust enforcement agency guidelines, including the draft 

VMGs, is to offer greater transparency, predictability, and consistency to the antitrust 

community (legal practitioners, antitrust economists, scholars, businesses and 

individuals, journalists among others) as to how the agencies will generally conduct 

vertical merger investigations and make enforcement decisions. An equally important 

objective of agency enforcement guidelines is to ensure that the analytical framework 

adopted promotes sound antitrust policy.  We believe those objectives will be best 

achieved with VMGs that clearly articulate an analytical framework based upon sound 

economic principles and empirical evidence. 

The proposed VMGs largely achieve these objectives.  They clearly would offer 

greater transparency, predictability, and consistency.  First, they expressly withdraw 

and supersede the 1984 Non-Horizontal Guidelines.3 Whatever one’s view of the 1984 

guidelines, it was becoming increasingly unclear what role, if any, they played in 

agency deliberations. The proposed VMGs also explicitly link the 2010 Horizontal 

Merger Guidelines to vertical merger analysis, which, again, offers greater clarity—even 

if many practitioners already presumed this to be the case.4 

3 -##!U.S. Dep’t of Justice, ;<9=><%2?<90'4 5#%6#% 7&28#429#:!(1984), 
www.justice.gov/atr/public/guidelines/2614.pdf. 
4 The VMGs’ recognition of a broad analytical overlap between horizontal and vertical mergers is 
consistent with the legacy of the 1984 Non-Horizontal Merger Guidelines; they were inserted (as “Section 
4”) into the 1984 Horizontal Merger Guidelines to form the composite 1984 Merger Guidelines. 

2 

www.justice.gov/atr/public/guidelines/2614.pdf




  

 
 

 

        

    

   

 

  

  

  

     

  

  

    

    

  

  

 

Elimination of Double Marginalization is a Unilateral Price Effect 

The elimination of double marginalization (EDM) is discussed separately both 

from unilateral price effects, in Section 5, and from efficiencies, in Section 9, of the draft 

VMGs. This is notable because the structure of the VMGs obscures the relevant 

economics of internalizing pricing externalities and may encourage the misperception 

that EDM is a special or unusual form of efficiency. 

When separate upstream and downstream entities price their products, they do 

not fully take into account the effect their pricing decisions have upon each the other— 

even though they are part of the same value chain for a given product. Consider, for 

instance, a two-stage production process involving two independent firms.  If we 

assume that both have downward-sloping demand curves—meaning that marginal 

revenue declines faster than demand at each stage—then there will be two markups.  

The markup at each stage results in raising price above marginal cost with a 

corresponding reduction in output.  While an integrated firm could certainty continue 

to price each stage as if they were two separate entities, to do so would be to leave 

potential profits on the table.  This is because vertical integration enables the firm to 

effectively “evade” the markup at the first stage.  The result is greater output, profits, 

and consumer surplus.  As Spengler (1950) noted long ago, “3#0#%2:!@'%2$&:, the greater 

the ‘monopolistic’ surcharges being levied in earlier stages and the higher the variable 
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costs in the later stages … the greater will be the price reductions this firm 

finds advisable.”6 

In other words, a vertical merger eliminates a pricing externality since the post-

merger upstream and downstream units are fully aligned in terms of their pricing 

incentives. In this regard, EDM is indistinguishable from the unilateral effects that may 

create an incentive to raise price, as discussed in Section 5 of the VMGs. Specifically, in 

the context of mergers, unilateral effects are about the incentive to change price (or 

quantity, quality, or innovation) as a result of combining two previously independent 

economic decision-makers—which is not based upon achieving some reduction in cost.  

Just as there is a greater incentive, under certain conditions, to foreclose rivals or to 

raise rivals’ costs (RRC) post-merger (quite apart from the '$2420(!to do so), there is an 

incentive post-merger to lower prices due to the elimination of a markup along the 

supply chain.  Consequently, one cannot accurately assess unilateral effects without 

accounting for the full set of incentives that could move prices in either direction.  In 

Section 5.a, the draft VMGs recognize this to a degree: 

[T]he Agencies may construct economic models designed to quantify the 
likely unilateral price effects resulting from the merger. These models 
often include independent price responses by non-merging firms. They 
also can incorporate the elimination of double marginalization (see Section 
6) to give a likely net effect from changes to pricing incentives, as well as 
incorporate cognizable efficiencies (see Section 8).7 

6 -##!Joseph J. Spengler, 1#%023'4 A90#6%'02<9 '98 B9020%&:0 C<423(, 58 J. POL. ECON. 347, 350 (1950). 
7 VMGs at 4. 

5 
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engaged in contracting that aligned their incentives.”9 It is also important to emphasize 

that the mere existence of a contract capable of mitigating double marginalization does 

not tell us about its efficacy compared to vertical integration.10 It is important to note 

http:mergers.13


http:harbor.16
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Empirical Evidence on the Welfare Impact of Vertical Mergers 

In contrast to vertical mergers, horizontal mergers inherently involve a degree of 

competitive overlap and an associated loss of at least some degree of rivalry between 

actual and/or potential competitors. This loss of competition is the basis for the 

economic models used to predict post-merger price increases and other anticompetitive 

effects—including merger simulations and, more recently, GUPPIs.17 Therefore, absent 

efficiencies or entry or other dynamic considerations, every horizontal merger involves 

some, perhaps nominal, loss of rivalry between competitive firms and standard, static, 

economic models typically will predict an associated price increase.18 

The price effect for vertical mergers, however, is generally theoretically 

ambiguous—even before accounting for efficiencies—due to EDM and the uncertainty 

regarding whether the integrated firm has an incentive to raise rivals’ costs or 

foreclose.19 Thus, for vertical mergers, empirical evaluation of the welfare effects of 

consummated mergers has been and remains an important area of research for guiding 

antitrust policy. As

/sites/default/files/documents/public_comments/horizontal-merger
http:increase.18
http:GUPPIs.17
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motives for vertical mergers that we have described so far, the evidence on the 

consequences of vertical mergers suggests that consumers mostly benefit ….”25 

Similarly, Cooper #0!'4D!report: “Most studies find evidence that vertical 

restraints/vertical integration are procompetitive.”26 Additionally, O’Brien (2008) states 

that “the empirical literature on [resale price maintenance and exclusive territories], 

vertical integration, and non-linear contracting suggests that these practices have been 

used to mitigate double marginalization and induce demand increasing activities by 

retailers. With few exceptions, the literature does not support the view that these 

practices are used for anticompetitive reasons.”27 

In a 2018 comment to the FTC, we aimed to update the evidence on vertical 

mergers since the work summarized aboveD28 Specifically, the GAI examined published 

research in peer-reviewed journals since 2008 that empirically analyzed the welfare 

consequences of vertical mergers in the U.S.29 We found the empirical evidence from 

2009-2018 continues to support the conclusions reached by Lafontaine & Slade and by 

25 Lafontaine & Slade, :&@%'!note 20, at 663. 
26 Cooper et al., :&@%'!note 24, at 658. 
27 O’Brien, :&@%'!note 8, at 76. 
28 -##!Global Antitrust Institute, Comment Letter on Federal Trade Commission’s Hearings on 
Competition and Consumer Protection in the 21st Century, Vertical Mergers* (George Mason Law & 
Economics Research Paper No. 18-27, Sept. 6, 2018), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3245940. 
29 Our comment did not offer an exhaustive list of the literature but provided more of a snapshot of 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3245940
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Cooper #0!'4D!that consumers benefit from most vertical integration.30 The following 

table summarizes the findings of these empirical studies. 

30 Of the original thirteen papers examined, one should have been omitted: Orley C. Ashenfelter et al., 
E//232#932#:!L%#W#8K C%23296 '98 O<9:<428'02<9 29 0I# N-!L##% A98&:0%(, 46 RAND J. ECON. 328 (2015), since it 
did not involve a vertical component to the examined merger. Further, we received some pushback for 
characterizing Crawford #0!'4D’s study as showing positive welfare effects. -##!Gregory S. Crawford et al., 
HI# U#4/'%# E//#30: </ 1#%023'4 A90#6%'02<9 29 5&4023I'99#4 H#4#M2:2<9 5'%P#0:, 86 ECONOMETRICA 891 (2018). 
On this point, however, others have reached the same conclusion about Crawford #0!'4.’s overall findings. 
For instance, Froeb #0!'4D!(2018) state: “Crawford et al. (2017) [:23]…find

http:REV.INDUS.ORG
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be overly aggressive in advancing untested merger assessment tools or theories of 

harm. 

The agencies should seriously consider, however, refinements in a number of 

critical areas.  First, discussion of the EDM should be integrated into the larger 

unilateral effects analysis in Section 5 of the VMGs—as incentives to foreclose or raise 

rivals’ costs cannot be fully assessed without also considering the downward pressure 

on prices from EDM.  Second, the agencies should eliminate the role of market shares 

and structural analysis in the VMGs.  Third, the final VMGs should acknowledge the 

weight of the empirical evidence, which supports the proposition that vertical mergers 

are less likely to generate competitive concerns than horizontal mergers.  Finally, the 

final VMGs should recognize the importance of transaction cost-based efficiencies. We 

believe incorporating these changes will result in guidelines that are in conformity with 

sound economics and the empirical evidence. 

18 




