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Tip Sheet:  Analysis of Not-for-Profit Combinations under the HSR Act and Rules 

Background 
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Rule 802.40, which exempts the formation of entities that will be not-for-profit within the 
meaning of certain sections of the Internal Revenue Code (e.g., a "501(c)(3) entity").  Rule 
802.40, however, exempts "formations," not "consolidations," under the plain language of the 
rule.  As explained above, the HSR rules clearly distinguish between formations and 
consolidations.  Therefore, while Rule 802.40 may exempt certain joint venture formations 
between not-for-profit hospitals, it will not exempt a consolidation, such as two not-for-profit 
health care systems affiliating under a Newco. 

The Bottom Line 

In the context of not-for-profit combinations, focus on board control alone has led to some 
informal determinations of non-reportability when the PNO was not fully informed about the 
extent to which the indicia of beneficial ownership would pass.  But the rules are clear: board 
control is not the sole determinant of whether an acquisition has occurred; affiliations (whether 
simple acquisitions or consolidations) are potentially reportable transactions; and 802.40 
exempts certain formations, not simple acquisitions and consolidations. 
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