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AGREEMENT BETWEEN THE GOVERNMENT OF AUSTRALIA
AND THE GOVERNMENT OF THE UNITED STATES OF

AMERICA RELATING TO COOPERATION ON ANTITRUST
MATTERS

THE GOVERNMENT OF AUSTRALIA AND THE GOVERNMENT OF THE
UNITED STATES OF AMERICA;
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Have agreed as follows:

Article 1

Notification

1. When the Government of Australia has adopted a policy that it considers may have
antitrust implications for the United States, the Government of Australia may notify
the Government of the United States of that policy. Ifpracticable, such a notification
shall be given before implementation of the policy by persons or enterprises.

2. When the Department of Justice or Federal Trade Commission ofthe United States
decides to undertake an antitrust investigation that may have implications for
Australian laws, policies or national interests, the Government of the United States
shall notify the Government of Australia of the investigation.

3. A notification under paragraph 2 of this Article shall be effected promptly and, to
the fullest extent possible under the circumstances of the particular case, prior to the
convening of a grand jury or issuance of any civil investigative demand, subpoena or
other compulsory process.

4. The content of a notification made pursuant to paragraph 1 or 2 of this Alticle shall
be sufficiently detailed to pennit the notified Government to determine whether the
matter may have implications for its laws, policies or national interests.

5. Notifications undertaken in accordance with paragraphs 1 and 2 of this Article shall
be transmitted through diplomatic channels.

Article 2

Consultations

1. When it appears to the Government of Australia through notification pursuant to
paral=,'Taph 2 of Article 1 that the Department of Justice or Federal Trade Commission
of the United States has commenced, or is likely to commence, an antitrust
investigation or legal proceeding that may have implications for Australian laws,
policies or national interests, the Government of Australia shall communicate its
concerns and may request consultations with the Government of the United States.
The Government of the United States shall participate in such consultations.

2. When it appears to the Government of the United States through notification
pursuant to paragraph I of Article 1 that a policy ofthe Government of Australia may
have significant antitrust implications under United States law, the Government of the
United States shall communicate its concerns and may request consultations with the
Government of Australia. The Government of Australia shall participate in such
consultations.

3. Either Party may seek consultations with respect to potential conflicts which come
to its attention other than by notification.



4. Both Paliies during consultations shall seek to identify any respect in which;

(a) implementation of the Australian



7. Each Party during consultations shall provide as detailed an account as possible,
under the particular circumstances, of the basis and nature of its antitrust investigation
or proceeding, or its national policy and its implementation, as the case may be.

Article 3

Confidentiality

Documents and infonnation provided by either Party in the course of noti fication or
consultations under this Agreement shall be treated confidentially by the receiving
Party unless the providing Party consents to disclosure or disclosure is compelled by
law. The Government of the United States shall not, without the consent of the
Government of Australia, use infonnation or documents provided by the Government
of Australia in the course of notification or consultations under this Agreement as
evidence in any judicial or administrative proceeding under United States antitrust
laws. The Government of the United States shall not, however, be foreclosed from
pursuing an investigation of any conduct which is the subject of notification or
consultations, or from initiating a proceeding based on evidence obtained from
sources other than the Government of Australia.

Article 4

Procedure after consultations

I. When consultations have been held with respect to an Australian policy notified
pursuant to paragraph I of Article I, and the Department of Justice or the Federal
Trade Commission of the United States, as the case may be, concludes that the
implementation of that policy should not be a basis for action under United States
antitrust laws, the Government of Australia may request a written memorialization of
such conclusion and the basis for it. The Government of the United States shall, in the
absence of circumstances making it inappropriate, provide such a written
memorialization. Where a written memorialization has been provided, the
Government of the United States shall expeditiously consider requests by persons or
enterprises for a statement of enforcement intentions with respect to proposed private
conduct intherect privt3.0 -1.c7 Tc .658 0 Td
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action, including through the provision of infonnation and administrative and judicial
assistance to the extent pennitted by applicable national law.

2. The mere seeking by legal process of infonnation or documents located in its
territory shall not in itselfbe regarded by either Party as affecting adversely its
significant national interests, or as constituting a basis for applying measures to
prohibit the transmission of such infonnation or documents to the authorities of the
other Party, provided that in the case of United States legal process prior notice has
been given of its issuance. Each Party shall, to the fullest extent possible under the
circumstances of the particular case, provide notice to the other before taking action to
prevent compliance with such legal process.

Article 6

Private antitrust suits in United States courts

When it appears to the Government of Australia that private antitrust proceedings are
pending in a United States court relating to conduct, or conduct pursuant to a policy of
the Government of Australia, that has been the subject of notification and
consultations under this Agreement, the Government of Australia may request the
Govemment of the United States to participate in the litigation. The Government of
the United States shall in the event of such request report to the court on the substance
and outcome of the consultations. relating4f 7n7 Tm
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[Signed:]

J C MILLER III


