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One of the most significant developments accompanying the widespread 

adoption of competition laws worldwide has been the growth in cooperation 

among antitrust enforcement agencies.  Although cooperation instruments 

evolved out of a need to minimize frictions caused by the “extraterritorial” 

application of competition law, particularly by the United States,  in recent 

years, cooperation has expanded through bilateral agreements, multilateral 

organizations, and a variety of informal arrangements to encompass many 

young competition agencies as well as those in developed countries.  Today, 

cooperation is an important vehicle for agencies to share experience, promote 

sound policies, and coordinate their activities, and it continues to support 

compatible analysis and outcomes in cross-border investigations.  This article 

explores the evolution and benefits of international antitrust cooperation, the US 

Federal Trade Commission’s cooperation with an expanding circle of agencies, 

and opportunities and challenges in further developing cooperation. 

 

I. The Rocky Road to International Antitrust Cooperation 
 

Cooperation among antitrust enforcement agencies evolved after years of 

conflict over the cross-border application of antitrust law.  Early cases in the 

United States interpreted the Sherman Act as not reaching conduct abroad.  In 

American Banana Co. v. United Fruit Co.,1 the Supreme Court held that “[a] 

conspiracy in this country to do acts in another jurisdiction does not draw to 

itself those acts and make them unlawful, if they are permitted by the local 

law.”  However, in the 1940s, the Supreme Court, in US v. Aluminum Co. of 

America, adopted an effects-based approach, applying the Sherman Act to 

conduct taking place outside the United States if it had a direct and intended 

effect in the United States.  The Court held that “any state may impose 

                                                        
1 213 U.S. 347, 359 (1909). 
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liabilities, even upon persons not within its allegiance, for conduct outside its 

borders that has consequences within its borders which the state reprehends.”2  
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found that cooperation helps avoid conflicts in enforcement outcomes, increases 

predictability, and enables more efficient use of limited agency resources. 

 

a. Early Examples of Enforcement Cooperation 

 

The adoption and increased enforcement of competition laws by trading 

partners led to the first instances of enforcement cooperation by the Federal 

Trade Commission and Department of Justice’s Antitrust Division (together, 

“US Agencies”).  Cooperation in merger reviews was more common than in 

other types of investigations because agencies often had similar review 

timelines and had a shared interest in compatible analysis and remedies.  

Merging parties supported and encouraged cooperation to facilitate efficient 

reviews and non-conflicting outcomes, and sometimes agreed to waive the 

confidentiality of information they submitted to reviewing agencies, which 

allowed the cooperating agencies to cooperate more closely.   

 

An early example of US-EU merger cooperation was the 1994 

Shell/Montedison transaction.  The discussions between FTC and the EC’s 

Directorate-General for Competition (“DG COMP”) staff included how the 

differences in the applicable US and EU member states’ contract and 

intellectual property laws affected the analysis of competitive effects and how 

remedies could be structured to ensure they were compatible.15  During that 

year, the FTC and DG COMP also cooperated in the investigations of several 

mergers of pharmaceutical firms while 
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to facilitate enforcement cooperation. As cooperation and providing waivers 

became more common, FTC and DG COMP staff engaged in enforcement 

cooperation, comparing legal and economic theories, holding joint meetings 

with merging parties, and collaborating on remedies.  

 

The DOJ also cooperated on cross-border cartel investigations, often invoking 

bilateral Mutual Legal Assistance Agreements (“MLATs”) to facilitate
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aligning substantive policies, is different from cooperation, but the two 

activities are closely linked.  Taken together, cooperation and convergence 

increase the likelihood of consistent outcomes.   

 

The US Agencies have sought to promote cooperation and convergence through 

various multilateral competition organizations such as the Organization for 

Economic Cooperation and Development (“OECD”), International Competition 

Network (“ICN”), the United Nations Conference on Trade and Development 

(“UNCTAD”), and regional competition bodies.  Beginning in the 1960s, the 

OECD, 21  through its Competition Committee, 22  and UNCTAD 23  facilitated 

dialogue and collaboration among agencies from developed and developing 

countries on issues related to competition law, policy, and enforcement 

cooperation. 

 

In the 1990s, discussions among several competition agencies focused on 

how they could work together and promote sound competition policy and 

convergence. These discussions led to the creation of the ICN, which was 

formed in 2001 “to facilitate effective international cooperation to the 
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competition cases,28 and agencies in Peru and Colombia entered a cooperation 

agreement that “allows for the exchange of confidential information and 

requires both agencies to maintain confidentiality of the information shared 

between them and to use it only for purposes of competition law 

enforcement.”29  Turkey “has entered into eight MOUs signed on the basis of 

mutual consent, willingness and determination of the parties,” with the aim of 

“encourage[ing] cooperation through the exchange of non-confidential 

information and meetings.”30  As of 
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instrument. 33   It includes provisions on the exchange of confidential 

information, enhanced cooperation, notifications of antitrust investigations and 

coordination among antitrust agencies concurrently investigating the same 

transaction or conduct.  Non-OECD members can associate themselves with and 

use the recommendations.  

 

The ICN has a voluntary Framework for Merger Review Cooperation, which is 

open to all ICN member agencies. 34   Regional organizations, including the 

European Competition Network (“ECN”) and Asian Pacific Economic 

Cooperation (“APEC”) also support and f0 Tw -1-2(i)-2PEC

http://www.oecd.org/daf/competition/2014-rec-internat-coop-competition.pdf
http://www.oecd.org/daf/competition/2014-rec-internat-coop-competition.pdf
http://www.internationalcompetitionnetwork.org/uploads/library/doc803.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52004XC0427%2802%29:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52004XC0427%2802%29:EN:HTML
http://publications.apec.org/publication-detail.php?pub_id=1343
http://publications.apec.org/publication-detail.php?pub_id=1343
http://www.state.gov/e/eb/tpp/bta/fta/fta/index.htm
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The first free trade agreement with a competition chapter into which the United 

States entered was NAFTA, which took effect on January 1, 1994.  While its 

primary focus is to reduce tariffs and eliminate trade barriers among the 

signatory states, 37  it also promotes fair competition and cooperation among 

competition agencies. 38   Specifically, the signatories promise to “adopt or 

http://www.nafta-sec-alena.org/en/view.aspx
http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/nafta-
http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/nafta-
http://www.ustr.gov/trade-agreements/free-trade-agreements
http://www.oecd.org/daf/competition/mergers/50114086.pdf


http://www.oecd.org/daf/competition/mergers/50114086.pdf
http://www.oecd.org/daf/competition/mergers/50114086.pdf
http://www.asean.org/18619.htm
http://www.asean.org/archive/publications/ASEANRegionalGudelinesonCompetitionPolicy.pdf
http://www.oecd.org/competition/latinamerica/2013-latin-american-competition-forum.htm
http://www.oecd.org/competition/latinamerica/2013-latin-american-competition-forum.htm


http://www.ftc.gov/sites/default/files/attachments/us-submissions-oecd-other-international-competition-fora/1310us-confidentialinfo.pdf
http://www.ftc.gov/sites/default/files/attachments/us-submissions-oecd-other-international-competition-fora/1310us-confidentialinfo.pdf
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border.  However, parties are now granting waivers in these cases more 

frequently.  

 

The US Agencies have found that waivers can make investigations more 

efficient and facilitate more consistent analysis and remedies by agencies 

investigating the same matter.  To facilitate understanding and use of 

confidentiality waivers, the US Agencies released a model waiver of 

confidentiality for use in civil matters involving non-U.S. competition 

authorities and an FAQ about waivers.52  Many competition agencies around the 

world also use confidentiality waivers, although they are used more commonly 

by agencies with mature competition regimes.  The ICN created a model waiver 

of confidentiality accompanying its report on Waivers of Confidentiality in 

http://www.ftc.gov/news-events/press-releases/2012/03/ftc-action-preserves-competition-market-desktop-hard-disk
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Pakistan, and South Africa cooperated during their reviews of the transaction, 

and discussions included defining relevant markets, identifying theories of 

harm, and coordinating remedies.59  

 

b. Bilateral Policy Cooperation with Newer Agencies 

 

FTC officials routinely share their experience with officials of foreign 

governments involved in developing competition laws, regulations, guidelines, 

enforcement institutions, and practices.  The FTC encourages the development 

of legal frameworks and competition enforcement based on sound principles 

and internationally-recognized good practices.  Once the agencies are operating, 

the FTC’s bilateral policy cooperation includes informal and formal 

consultations, experience sharing and technical assistance.  The FTC and 

counterpart competition agencies consult on a variety of topics, including 

effective legal instruments, use of economic tools, experiences in analyzing 

specific industries and sectors, agency effectiveness, and competition advocacy 

to other parts of government.  

 

For example, bilateral policy cooperation between the US Agencies and China 

began as the Antimonopoly Law was being conceived and drafted, and  the US 

Agencies worked with India on drafts of its revised competition law and 

implementing guidelines.  Once the laws took effect, the US Agencies worked 

closely with the Chinese and Indian agencies on the substantive and procedural 

implementation of their laws.  The US Agencies later entered into Memoranda 

of Understanding memorializing the cooperative relationship.  FTC and DOJ 

officials have engaged in extensive technical cooperation with the Chinese and 

Indian agencies participated in high-level meetings to exchange experience and 

views and cooperated on enforcement matters under parallel review.  

 

                                                        
59 See ICN MWG Teleseminar, Cooperation in Mergers: assessment & remedies, January 2014, 
presentation slides available at 
http://www.internationalcompetitionnetwork.org/uploads/library/doc940.pdf. 
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Dominance and Substantial Market Power Analysis, Competition Assessment, 

State Created Monopolies and Predatory Pricing have also facilitated greater 

international convergence toward good practices. 81  Newer as well as more 

experienced agencies have also used recommendations and other work product 

of the OECD and UNCTAD to shape their rules and guide their enforcement.82 

 

Work in the ICN, OECD, and UNCTAD and at regional organizations continues 

to address aspects of enforcement cooperation, and the forum each organization 

provides for policy cooperation is ever-present.  The ICN’s Merger Working 

Group is focused on enforcement cooperation, and based on its experience-

sharing work last year is drafting guidance on merger enforcement cooperation.  

The UNCTAD meeting in 2015 addressed merger enforcement cooperation.83  

Also in 2015, the OECD Competition Committee members discussed the types 

of provisions typically included in antitrust cooperation agreements. 84   In 

addition, the OECD’s recently revised Recommendation on cooperation in 

competition enforcement encourages “information gateways” that could 

encourage broader and deeper cooperation, including toward increased sharing 

of confidential information in enforcement matters. 

                                                                                                                                                    
Bundeskartellamt, Guidance on Substantive Merger Control, March 29, 2012, available at 
http://www.bundeskartellamt.de/wEnglisch/download/pdf/Merkblaetter/2012-03-
29_Guidance_final_neu.pdf (increased focus on economics; agency will take into account all 
relevant factors in its analysis); Competition Commission of Singapore, CCS Guidelines on the 
Substantive Assessment of Mergers, effective July 1, 2012, available at 
http://www.ccs.gov.sg/content/dam/ccs/PDFs/Publications/AnnexA_Revised%20Merger%20Gu
idelines%20for%20publication%20_3_.pdf; [Chile] Fiscalía Nacional Económica, Guía para el 
Análisis de Operaciones de Concentración, October 2012, available in Spanish at 
http://www.fne.gob.cl/wp-content/uploads/2012/10/Guia-Fusiones.pdf.  
81 All ICN Recommended Practices are available at 
http://www.internationalcompetitionnetwork.org/library.aspx?search=&group=0&type=3&work
shop=0. 
82 See, e.g., Interview with Felipe Irar
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As cooperation continues to expand and to deepen, there will be new 

challenges.  As with past challenges, these can be overcome through discussions 

and interactions facilitated by a combination of multilateral and bilateral 

relationships.   
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time, it is likely that their confidence will grow and, through participation in 

multilateral bodies they will become more familiar with their counterparts and 

be more comfortable cooperating on cases.  

 

The Federal Trade Commission has devoted substantial resources to furthering 

cooperation with its counterparts around the world.  These efforts have yielded 

substantial benefits in promoting procedural and substantive convergence and in 

reaching sound and compatible results in cross-border matters.  The FTC looks 

forward to increasing our cooperation with the expanding circle of international 

partners, to the benefit of all of our agencies and the consumers we serve. 

 


