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whether and how they would coordinate their reviews and  remedies with other 
jurisdictions. 

With this backdrop, a group of fourteen agencies and more than thirty non
governmental advisors (NGAs2) set out to develop a set of 

www.biac.org/statements/comp/BIAC
www.usdoj.gov/atr/icpac/finalreport.htm
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determine whether  notifi cation is required. Even if parties and the  agency agreed 
on the  relevant market, parties would also have to have suffi  cient data, including 
on their competitors’ sales, to calculate their  market shares. Furthermore, even if 
there is agreement on the  relevant market and data are available, there can be 
issues with determining the appropriate period of time to use. Particularly in  
jurisdictions with fines for failure to file, a mistake in defining the market or 
calculating shares could be costly. 

– 	The majority (42) of jurisdictions with mandatory merger  notifi cation use 
objective tests. 

– 	Thirty jurisdictions have market share or similarly subjective thresholds.14 

Recommended Practice III, Timing of Notifi cation, advocates that parties should 
be permitted to notify transactions without undue delay. Given the time 
sensitivity of almost all merger transactions, parties have an incentive to file in a 
timely manner. By allowing parties to notify based on an appropriate indicia that 
they intend to proceed with the transaction, such as a letter of intent, parties can 
make filings at the time they deem most efficient, and that would best facilitate 
the coordination of filings in multiple jurisdictions. While most ICN members 
allow notifi cation based on a good faith  intent to consummate the transaction or 
a similar criterion, 17 allow parties to notify only after a definitive agreement has 
been concluded.15 Moreover, 24 jurisdictions have a filing deadline, requiring 
parties to notify within a specified time following the signing of the defi nitive 
agreement.16 Many have a seven day deadline – requiring parties to a global 
merger seeking to coordinate its filings to make all necessary or advisable 
notifications within seven days of signing a defi nitive agreement. 

Recommended Practice IV, Review Periods, outlines appropriate time tables for 
review. While mergers may present complex legal and economic issues, in such 
cases, competition agencies need sufficient time to properly investigate and 
analyse them in order to reach well-informed decisions. At the same time, merger 
transactions are almost always time sensitive, and delay in the completion of 

14 The following jurisdictions include subjective criteria in their notifi cation thresholds:
 Azerbaijan,  Barbados,  Belarus,  Bosnia,  Brazil,  Colombia,  Greece,  Honduras,  Indonesia,  Israel, 
 Jersey,  Jordan,  Kazakhstan, Latvia,  Macedonia,  Moldova,  Mongolia,  Morocco,  Nicaragua,
 Portugal,  Russia,  Slovenia,  Spain,  Taiwan,  Thailand,  Tunisia,  U k raine,  Ur ug uay,  Uzbek istan,
 Vietnam. 

15 A lbania,  Argentina,  Cy pr us,  Denmark,  Finla nd,  Hu nga r y,  Icela nd,  India,  Irela nd,  Korea, 
Macedonia, Malta, Panama,  Portugal, Slovak Republic, and  Uzbekistan all require a defi nitive 
agreement to notify a transaction. 

16 Jurisdictions with a filing deadline include: Albania, Argentina, Bosnia,  Brazil,  Croatia,
 Cy prus,  Denmark,  Finland,  Greece,  Hu nga r y,  Icela nd,  India,  Irela nd,  Jorda n,  Malta,
 Montenegro,  Portugal,  Serbia,  Slovenia,  Tunisia,  Uruguay,  Uzbekistan, and  Vietnam. 
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3. A DE C A DE OF R E FOR M 

A snapshot of the landscape today can inform where the  ICN is or should be  
headed, but an understanding of how to get there requires a better understanding 
of the dynamic process of reform over the past decade. While various sources 
have tried to identify the number of agencies that have made changes and to  
describe the reforms21; a comprehensive, systematic recording of implementation 
of the  Recommended Practices does not exist. This section seeks to help fi ll that 
gap with respect to the first four Recommended Practices. 

According to a 2010 survey of ICN members22; over 75% of the 54 responding 
agencies used or are using the Practices to, among others, identify areas of for 
change, provide conforming language, and build support for change, and nearly 
80% intend to use the Practices in the near future.23 About 60% of the 
respondents indicated that these  Recommended Practices had already 
contributed to change in their  merger review regimes.24 

http:regimes.24
http:future.23


http:thresholds.27
http:jurisdiction.26
http:assets.25
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– 	 13 members eliminated subjective thresholds based on market share or 
triggered by standards such as “creating a dominant position.”28 

In some cases, ICN members made changes to their merger  notifi cation 
thresholds that brought their  thresholds into greater, but not full, conformity 
with the ICN   Recommended Practices. For example, Argentina eliminated its 
worldwide sales threshold, but replaced it with a threshold that can be triggered 
by the buyer’s local sales alone. Bosnia replaced its worldwide threshold with a 
two party local  nexus

http:deadlines.31
http:signed.30
http:threshold.29
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ICN members’ use of the  Recommended Practices can be divided into three 

http:http://europa.eu/rapid/pressReleasesAction.do
http:thresholds.45
http:improvement.44
http:reform.43
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reform.46 Written comments from bar associations, business groups, or other 
agencies on proposed laws or amendments often use the  Recommended Practices 
to suggest areas for reform.47 

4 . 2 . SU PP ORT FOR R E F OR M S 

ICN members have also used the  Recommended Practices as a stamp of 
legitimacy for changes the  agency wanted to make. Agencies have used the 
Recommended Practices to convince the legislative body of the soundness of 
proposed reforms, because they conform to international standards. 

For example, in Germany, the Practices are cited in official documents for the 
legislature as a rationale for change.48 In Ireland, The Competition Authority 
cited the ICN Recommended Practices in a consultation document on proposed 
reforms, saying the reforms would make the Irish regime consistent with 
international standards.49 Many other agencies, such as those in Belgium, Brazil, 
Finland, and Portugal have used the  Recommended Practices to promote their 
reforms with the legislature.50 These and other agencies (e.g., Zambian 
Competition Commission) have used the  Recommended Practices to build 
support with the  private sector as well, by showing how proposed changes would 
measure up to best practice. 

46 See discussion in Rona ld A. Stern, “ The Role of the ICN in Fostering Convergence – An NGA’s 
Perspective”, p. 321. In bothie

www.tca.ie/images/uploaded/documents/S_07_008%20Submission%20Dept%20Enterprise,%20
www.bmwi.de/BMWi/Redaktion/PDF/Gesetz/meg�3�entwurf,property=pdf,ber
www.ibanet.org/LPD/Antitrust_Trade_Law
http://38.99.129.197/PracticeArea.aspx?ParID=bdbdc2a3�d34f�4535
www.americanbar.org/groups/antitrust_law/resources/comments_reports_amicus_briefs
http:legislature.50
http:standards.49
http:change.48
http:reform.47
http:reform.46
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Although a 2008 ICN survey on agency eff ectiveness cited resource constraints 
due to review of mandatory notifi cations as the principal reason agencies cannot 
proactively determine their  enforcement and advocacy priorities, agencies may 
be uncomfortable introducing change when there is not abundant data on the  
cost savings associated with reform.57

www.internationallawoffi
http:www.internationalcompetitionnetwork.org
www.internationalcompetitionnetwork.org/uploads/library/doc367.pdf
http:implementation.58
http:reform.57
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building support, how the reforms will bring the jurisdiction into conformity 
with well recognized  benchmarks of international best practice. Educating 
stakeholders about how the reforms benefit the agency, businesses, and 
consumers alike helps build  consensus, which promotes reform and increases 
acceptance by the business community and the bar. 

Related to education and understanding, another impediment to  implementation 
of the  Recommended Practices is the complexity of some of the Practices. 
Some agencies have indicated that certain aspects of the  Recommended 
Practices are unclear and would benefit from further guidance and illustrative 
examples. Agencies have also suggested the difficulty of determining an 
“appropriate” monetary level for their  thresholds inhibits them from introducing 
reform.60 

For some ICN members language is a barrier to  implementation. Although the 
Practices are available in English, French, and Spanish, for most ICN members 
this is not their first language. Also, many of the  ICN documents that are 
designed to be used in conjunction with the Practices, such as the  
“Implementation Handbook,” are available only in English. 

Finally, one “barrier” to  implementation may not be a “barrier” at all. Not every 
ICN member necessarily finds every aspect of a Practice appropriate for their 
jurisdiction. The Israeli  agency, for example, carefully reviewed the 
Recommended Practice on objectivity of thresholds, conducted a multi-year 
retrospective study of their own experience, and concluded that too many 
potentially problematic transactions would have escaped  notifi cation absent the 
market share threshold. Since the  agency lacked jurisdiction to review non-
notifiable transactions, it retained its market share threshold.61 

60 For a fuller discussion of the materiality issue, including how to determine “appropriateness,” 
see International Competition Network, “Setting Notifi cation Thresholds, Report to the ICN 
Annual Conference, Kyoto” (April 2008), available at www.internationalcompetitionnetwork. 
org/uploads/library/doc326.pdf. 

61 Similar views were expressed by the Polish and Portuguese delegates at a November 2010 ICN 
merger workshop in Rome. However, given the difficulties associated with market share 
thresholds discussed above, and the conclusions of the ICN’s Setting Notifi cation Th resholds 
Report (ibid. at 8), having non-jurisdictional thresholds may be a more appropriate measure. 
A recent discussion in the UK acknowledged the importance of maintaining jurisdiction over 
non-notifiable transactions. See Global Competition Review, “An Interview with John 
Fingleton” (February 14, 2011). 
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6. CONC LUSION 

Convergence toward these internationally recognized best practices has made 
notifi cation
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Annex A. ICN members with Merger Control Laws, February 2011 

1. Albania 31. Hungary 61. Poland 
2. Argentina 32. Iceland 62. Portuga l 
3. Armenia 33. India 63. Romania 
4. Australia 34. Indonesia 6 4. Russia 
5. Austria 35. Ireland 65. Serbia 
6. Azerbaijan 36. Israel 66. Singapore 
7. Barbados 37. Italy 67.   Slovak Republic 
8. Belarus 38. Japan 68. Slovenia 
9. Belgium 39. Jersey 69. South Africa 

10. Bosnia 40. Jordan 70. Sout h     Korea 
11. Brazil 41. Kazak hstan 71. Spain 
12. Bulgaria 42. Kenya 72.  Sweden 
13. Canada 43. Kyrgyzstan 73. Switzerland 
14. Chile 44. Latvia 74. Ta iwan 
15. Colombia 45. Lithuania 75. Taji k ista n 
16. Costa Rica 46. Macedonia 76. Ta nza nia 
17. Croatia 47. Malta 77. Th ailand 
18. Cyprus 48. Mauritius 78. Tunisia 
19. Czech Republic 49. Mexico 79. Turkey 
20. Denmark 50. Moldova 80. Ukraine 
21. Egy pt 51. Mongolia 81. United K i ngdom 
22. El Salvado
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