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Thank yo u [Fu] Qianwei and the California Lawyers  Association for invi t i ng me to 



- 2 - 
 

First, the State Council designated three agencies to handle responsibilities for AML 

enforcement —The Minis tr y of Commerce ( MOFCOM), the National Development and Reform 

Commiss i on ( NDRC), and the State Administ ration for Industr y and Commerce ( SAIC)—which 

[Zhang] Yizhe noted earlier .  There were historical and practical reasons fo r this divisi on, based 

on existi ng responsibilities  of each minist r y . Having  three agencies with enforcement authori t y 

created a number of questions about how the agencies would coordinate and whether they would 

take consistent approaches.  In particular, the divi si on of labor  between NDRC, for price -related 

conduct, and SAIC, for non- price related conduct , created numerous concerns that there would 

be fights between the agencies over cases and differing approaches to much the same conduct.  

As the onl y other countr y with more than one competition agency, we’re qu ite familiar with how 

mult i ple agencies can lead to some level of concern regarding consistency, although in the 

United States the FTC and DOJ have had many years to develop mechanis ms to prom ote 

consistency and elimina te conflicts.  

The second significant concern focused on the interaction between the AML and China’s 

“socialist market economy,” two hallmarks of which are a high degree of government 

intervention in markets and a promi nent role fo r state owned enterprises  (SOEs).  Indeed, 

estimates placed over 50% of the econom y in state -control led entities.  The AML did little to 

resolve this tension.  For example, Article 1 includes among the AML’s pur poses “prom ot i ng the 

development of the socialist market econom y” and A rticle 27 calls fo r consideration of a 

merger’s effects on the “development of the natio nal econom y.”   
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large part through a program funded by the U .S. Trade and Development Agency.  This took the 

form of mult i ple workshops for Chinese enfo rcement officials, covering the spectrum of issues 

from cartels and abuse of dominance to merger review procedures and substance.  Second, we 

offered comments on various guidelines  and departmental rules that the three agencies 

prom ulgated, from merger notification rules to rules regarding abuse of dominance, agreements, 

and intellectual propert y.  

In recent years, our focus has continued to evolve, with more cooperation on specific 

enforcement matters, pri maril y mergers , with the objective being to seek consistent outcomes 

and prevent any results t hat would create conflicting obligations. 
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recent changes to the Chinese enfo rcement structu re it’s possible there will be some format 

tweaks in the future.   

Finall y, there have been instances where FTC and DOJ have worked with other agencies 

in the U.S. government to address concerns with antitrus t enforcement thr ough higher level 

channels, such as the Strategic and Economic Dialogue, to tr y to encourage China  to take steps to 

improve procedural aspects of their AML enforcement.  

Now I’ll turn back to the concerns I mentioned earlier to assess where China is, and 

where it may go, and how the FTC, along with DOJ, is likely to address th ose important next 

steps.  

First, China has taken the important step of consol idat ing  its enforcement in to a single 

agency.  That alone shou ld help with coordination, and limit inconsistencies in enforcement.  It is, 

however, quite earl y and the State Administ ration for Market Regula tion ( SAMR) is just 

beginning the wo rk of consol idating the enfo rcement apparatus of three different agencies.  We 

appreciate the challenges they face of rebuilding the house while living in i t and will engage with 

SAMR to share relevant experience and ins ights.  

Regarding SOEs, China’s agencies have demonst rated a willi ngness to purs ue AML 

violations by SOEs.  While much of this enforcement has invol ved SOEs  at the provi ncial or 

lower level, NDRC did in 2011 investigate two large  national  telecoms SOEs for possible AML 

violations.  I think it is fair to say that China has dispelled any reasonable concerns that SOEs are 

exempt from the AML, although understandably some may have lingering assumpt i ons that 

SOEs  are treated less harshl y than o thers.  

With respect to  consumer welfare, China’s enforcement has often pursued cases that 

align with principles of U.S. enforcement .  There remain, however, instances of enforcement 
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where it is more difficult to observe how the result prom otes consumer wel fare, leading to 

questions whether the enforcement i s  moti vated by non- competition factor s.  To be sure, 

MOFCOM has repeatedly and publicl y stated it focuses solel y on competition, but its track 

record , and that of NDRC and SAIC , haven’t fir m l y convinced a ll observers  that it in fact is the 

case.   Greater transparency about the reasons for decisions can help alleviate these concerns, and 

the FTC will continue its effort to prom ote reliance upon consumer welfare as the test for 

antitrus t decisions.  

China’s t reatment of IP has continued to attract a lot of attention, most recentl y for 

reasons not much related to AML enforcement.  AML enforcement regarding IP, however, has 

remained in a state of uncertaint y.  SAIC issued departmental rules in 2015 clarif yi ng ho w it 

would treat IP related conduct, but short l y thereafter NDRC began a project to draft guidelines 

that would cover all three agencies’ treatment of IP in AML enfo rcement.  That project is 

ongoing, and  presumably has been delayed by the combination of the three agencies.  Those 

guidelines, and future enforcement, will be necessary to clarif y whether China will pursue a 

more interventioni s t stance regarding IP, or if it will recognize the important incentives for 

innovation that IP creates and take a more cautious approach to enforcement in this area.  The 

FTC, with DOJ, has worked closel y with our Chinese counterparts, sharing our approaches on 

how careful enfo rcement can promote innovation and competition, and we will continue to do so. 

Finall y , SAMR will  have the chance to enhance transparency and fairness as it develops 

its own procedures.  All three agencies made noticeable improvements in terms of explaining 

their decisions to the public.  There’s always room for more explanation of decisions, but over  

the past 10 years , merger decisions increased in length and detail, and both SAIC and NDRC 

began providing information about their enforcement.  The FTC regularl y prom otes the 
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importance of transparency , and we hope to see continued expansion by SAM R of t he effo rt s to 

enhance transparency of AML enforcement in China. 

The fairness of procedures, however, has continued to trouble companies that are used to 

operating in the U.S. antitrus t s ystem and others adhering to international best practices .  Among 

the concerns identified are limited information on the basis for the investigation, restricted 

opport uni t ies to respond in the form of evidence and argument, and restrictions on the 

participation of counsel in meetings.  These concerns are ones that FTC Commis si oners have 

raised in the past, and I expect will continue to be an area in which we cont inue to encourage 

improvements. 

Finall y, FTC’s engagement  with SAMR , worki ng alongside  DOJ, will certainl y continue.  

Global markets and transactions demand antitrus t  agencies make best effort s to cooperate and 

coordinate to ensure cons istent outcomes and aligned remedies , and as China increases its 

prom i nence in the competition world cooperation and coordination will become ever more 

important.  

Further, we will contin ue to engage with SAMR on its policies, both substantive and 

procedural, to encourage adoption of best practices in rules and procedures.  Almost certainl y 

with SAMR’s new role there will be plent y of op port uni t ies, and the FTC will continue its strong 

eff ort s in this regard.  

Thank yo u for your time, and I hope that there wil l be questions for this excellent panel.  
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