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Procedures, Part 1: What does the CAP mean 

for the ICN today? 

 







 

Two ICN frameworks provided inspiration for the CAP: the Framework for Merger Review 

Cooperation and the Framework for the Promotion of the Sharing of Non-Confidential 

Information (focused on cartel investigations).15 Both establish an opt-in point of contact or 

liaison list for member agencies to facilitate enforcement cooperation along with basic 

principles and parameters on contacts and the type of information involved.  

The CAP refines the framework model in two notable ways. First, unlike the other ICN 

sponsored frameworks, the CAP explicitly recognizes the separation between framework 

participation and ICN membership, not only requiring affirmative registration like the others, 

but also taking the next step and explicitly welcoming all competition agencies – whether or 

not they are ICN members – as participants.16 Second, the CAP incorporates specific, tailored 

implementation tools aimed at promoting discussion and use of CAP principles.  

The CAP’s true innovation lies in its administration, specifically



experience sharing and dialogue among members – are familiar in substance and form to the 

ICN. However, this sells short the innovation of the CAP. 

First, the CAP, complementing ICN’s other recent procedural fairness work, positions the ICN 

as the preeminent international voice on procedural fairness in competition law enforcement. 

Together with the Guidance on Investigative Process and Guiding Principles for Procedural 

Fairness, the ICN’s agency-led body of work on procedural fairness principles, practices, and 

purpose offers unmatched guidance for competition agencies. The ICN has created a robust 

package related to procedural fairness covering detailed, aspirational guidance on specific 

agency practices as well as basic, norm-setting principles supported by implementation tools 

in the CAP. 

Second, the ICN’s decision to sponsor the CAP is indicative of a maturing network that has 

earned the confidence of its membership to support closer cooperation and shared 

responsibility for implementation. In announcing the CAP, ICN Chair Andreas Mundt said, “The 

creation of the CAP, bringing together prior consensus principles and new implementation 

tools, illustrates the close collaboration within the international competition community and 

the level of support, confidence and trust placed in the ICN.”20 There were other options for 

the CAP framework, for example as a standalone multilateral framework or housed in another 

international entity. Based upon the ICN’s prior extensive work on procedural fairness and a 

comfort level with the existing structure and resources dedicated to the ICN, agencies chose 

an ICN-sponsored model. This is a sign that ICN members view their network as a forum of 

choice for innovative agency cooperation initiatives, perhaps particularly so for ones that 

enable peer-to-peer dialogue and accountability.21 

 

Conclusion 

The CAP is compatible with the ICN’s practical, non-binding context. It seeks to promote more 

transparency and agency interaction on procedural fairness principles in the hope of 

promoting more convergence, and thus advance the aim enshrined in the ICN’s mission: “to 

advocate the adoption of superior standards and procedures in competition policy around the 

world.” The CAP’s inclusion of tailored transparency and cooperation tools also represents a 

creative and evolutionary extension of peer-to-peer cooperation and implementation within 

the ICN context. 

 

 

 

 

 

 

 

 

 

 

 



1 Paul O’Brien is Counsel for International Antitrust at the U.S. Federal Trade Commission and co-chair of the ICN’s Promotion 
and Implementation group. The views expressed are his and do not necessarily reflect those of the FTC or any 
individual Commissioner. 

2 See announcement at: https://www.internationalcompetitionnetwork.org/featured/framework-for-competition-agency-
procedures. The CAP document is available at: https://www.internationalcompetitionnetwork.org/wp-
content/uploads/2019/04/ICN_CAP.pdf.  

3 Setting aside ICN’s active twitter account, @IntCompNetwork. 
4 ICN Recommended Practices for Merger Notification and Review Procedures, RP VII (2004) and RP VIII (2003); 

https://www.internationalcompetitionnetwork.org/portfolio/merger-np-recommended-practices. 
5 ICN Recommended Practices for Dominance/Substantial Market Power Analysis Pursuant to Unilateral Conduct Laws, RP IV. 

Transparency (2008), https://www.internationalcompetitionnetwork.org/portfolio/dominance-substantial-market-
power-analysis-pursuant-to-unilateral-conduct-laws. 
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