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deceptive or unfair practices that violate Bezleral Trade Commission Act (“FTC Act”) or all

the federal court cases addressing when an earcdlaigs is unfair or deqaive in violation of

the FTC Act. The Commission’s website (ftc.gov) has other important resources concerning the
Federal Trade Commission Act, the Businepp@tunity Rule, and the Franchise Rule,

including theEndorsement Guides, Bogus Business Opportunigsiness Guidance

Concerning Multi-Level MarketingAmended Franchise Rule FAQRranchise Rule

Compliance Guideand .com Disclosures: How to Make Effective Disclosures in Digital
Advertising.

The Notices
l. Notice Concerning Money-Making Opportunities

The notice outlines determinations mayethe Commission in litigated decisions in
which the Commission also issued a final cease and desist order. These determinations are
consistent with well-settled federal court and Commission precedent.

A. Earnings Claim Determinations

1. Legal Overview

The Commission has determined that it isuafair or deceptive trade practice to make
false, misleading or deceptivepresentations concerning the pt®br earnings that may be
anticipated by a participant amoney-making opportunity (i.e,person who has been accepted




possess adequate substantiatiat the experience described is representative of what
participants will generally achieelf the claim is not represtative, the advertisement must
avoid giving that impression. i$ important to bear in mintthat disclaimers are not always
effective’ and are not a defense if thet imapression is still misleadirfy.Companies should
ensure that any independent salespeople also steer clear of deceptive earnings claims.

2. Federal Trade Commission Ltigated Determinations

National Dynamics° Respondents’ ads for franchises tb adattery additive attributed
earnings to named distribugoin the amounts of “$1554 ome=ek; $148 one day; $2316.96 one
week; [and] $1028 one montht” The Commission held that these advertisements falsely
communicated to consumers “that a substantiadber of distributorswill “regularly earn”

8 FTC v. Direct Mktg. Concepts, In624 F.3d 1, 8 (1st Cir. 201(TC v. John Beck Amazing Profits, LL&B5 F.
Supp. 2d 1052, 1067 (C.D. Cal. 2012) (advertimards “some recognizable substantiation for the representation
prior to making it") (quotind=TC v. Direct Mktg. Concepts, InG69 F. Supp. 2d 285, 298 (D. Mass. 2008)); FTC
V.






representatives by a limidenumber of purchasers tife machines sold by therf?"The

Commission ordered respondents to stop repreggtitat profits made by operators of its

machines “average $200 or $400 per month, or any other sum in excess of the actual average net
profits of such operators,” and barred représ@ms of atypical eaings “in a manner which

imports or implies that.. [they] represent the usuaicordinary course of business.”

Washington Mushroom:?* Respondents represented ttiegtir mushroom spawn would
“produce large financial returrts purchasers,” that growing mushrooms was easy, and that no
experience was needed to “earn bssantial income in this fielc?® The Commission




Waltham Watch:3** Respondents sold franchises for plgadisplay cases of fake branded
watches in retail storé4. Their advertising “clearly made twmints: (a) that earnings of 25% to
100% could be made without interfering witte tiistributor’s regulawork, and (b) that the
repurchase of inventory and borplan protected the investmeantthe event the distributor
wished to retire,” but in fact, neither was tfiieThe Commission deterned that this conduct
was deceptive and ordered respondents to stagyfakspresenting that purchasers’ investments
are guaranteed, that “[a]ny percentage will be eduwon an investment in a franchise,” and that
“[a]ny designated profit will be earned®”

Macmillan, Inc.:3” Respondent trade school published atisements that “relied heavily on
endorsements by satisfied LaSalle graduates .. cjWlreated the impression that such success
was ordinary and typical,” and that “graduates could expect to reuigivevages or salaries®’
The Commission determined that these repreBentawere deceptive, as the testimonialists’
results were not typical, andsgiaimers that the students were “exceptional” or the “most
successful” did not dispel the misleading contrary impresSigthe Commission ordered
respondents to stop misrepretseq “by any means the prospige earnings” of students, “or
that persons completing said courses wiilinay earn a specified amount of mon&y/The

order required that any earningaims be accompanied by aaited breakdown of graduates’
actual earnings, and barred testimatsiunless they “reflect[] the experience of the typical and
ordinary LaSalle student” drave a prominent disclaimé.

Windsor Distributing Co.: 4> The Commission determined that respondents, who operated a
vending machine business, faljselaimed that previous purasers had made substantial

earnings and deceptively represented thatimsing one vending machine “will produce a
minimum $35 gross profit duringach month of operation” andathone purchasing 50 machines
“could reasonably expect a return ... of $9,000p®etyear” when in faanost purchasers made

“little or no profit.”* The Commission ordered respondents to stop representing that purchasers
“will earn any stated or gross net amount; or representing, imyamnanner, the past earnings of

said purchasers unless in faa fhast earnings represented aiese of a substantial number of
purchasers and accurately refldat average earnings of these purchasers” under circumstances
similar to those of the person to whom the representation is thade.

33 Waltham Watch60 FTC 1692, 1704-05, 1710-11, 1716, 1724-25, 1727-28, 1730 (1962).

341d. at 1702-07.

%1d. at 1710, 1730.

361d. at 1724-25, 1728, 1730.

37 Macmillan, Inc., et al., 96 FTC 208, 232, 235-36, 245-46, 254-55, 301-02, 325-29, 331 (1980).
38 1d. at 232, 235-36, 245-46, 254-55, 301.

391d. at 301-302.

401d. at 326, 331.

41d.



Abel Allan Goodman Trading As Weavers Guild*® Respondent and its salesmen claimed

that consumers who took respondent’s reweaaeourse could reasonably expect to earn

“$25.00 per week for spare time wkaand from $50.00 to $200.00 per weék.The

Commission found such claims deceptive because in practice the amount consumers could earn
was relatively smaft’ The Commission ordered respondent to stop representing “potential
earnings of persons completingpendent’s course and engaginghe reweaving business are
greater than they are in faét”

The Commission also found that Respondent’s ddweg for sales posidns was deceptive
because it touted earnings for the salesmatwvtire “exceptional” and not “typical of the
earnings which might esonably be expecte®”’ The Commission ordered Respondent to stop
representing that “the typicahrnings of persons selling responitie course of instruction are
greater than they actually are in fatt.”

Ger-Ro-Mar, Inc.:®* The Commission found that respondentulti-level marketing company,
misrepresented “to all potential participants ihatas not difficult for participants in the ...
program to ascend to highewéds of distribution increasg their earnings..., that every
participant had the reasonable expectandgrgke profits or earnigs, and that the [MLM]
program was commercially feasible for all recrufs. The Commission determined these
representations were “falsaisleading, and deceptivé®” The Commission ordered the
respondents to stop misrepresegiidirectly or by implication, tte financial gains reasonably
achievable by participants,” and to stop representing the amount participants will or can expect
to earn (including by “hypotheticalxamples or representatis of past earnings of
participants”), unless a majority of participants have made such eaamddbke time required to
do so is accurately disclosgd.

B. Determinations Concerning OtherCommon Money-Making Opportunity
Claims

The notice of penalty offenses also inclsdieterminations that the Commission has
made regarding several other types of deceptimesentations that have been used by sellers or
marketers of money-making opportunities. These are:

45 Abel Allan Goodman Trading as Weavers Guild











