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INTERNATIONAL CO-OPERATION IN TRANSNATIONAL MERGERS

United States

1. It is timely and appropriate for the OECD Competition Law and Policy Committee (CLP) to take
stock of international cooperation in transnational mergers.  Almost ten years ago, in November 1991, the
CLP mandated a study, conducted by Professors Richard Whish and Diane Wood, of multi-jurisdiction
merger review. The report was published at about the same time as the 1990s merger wave gathered force.1
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potentially conflicting remedies.  For example, in Ciba-Geigy/Sandoz, both the European Commission and
the FTC sought remedies that involved Sandoz’s production of Methoprene; coordination was necessary to
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useful information that the agencies can share,8 and the authorities have successfully cooperated in the
absence of confidentiality waivers.

17. As multi-jurisdictional review has become more common, parties have been increasingly willing
to grant limited waivers of confidentiality - limited in the sense that they permit the enforcers to share
information the parties submit, subject to the continuing obligation to maintain its confidentiality as to
third parties and the general public.  The earliest waivers in merger cases were typically granted in the
remedy phase, after agreement had been reached that the merger would be cleared subject to conditions.
Parties readily recognized the potential for conflicting obligations and began to share their settlement
proposals with each reviewing agency and, in some cases, took further steps to facilitate a coordinated
review of the settlement proposals.

18. Over the last few years, parties have more frequently granted unlimited waivers at the beginning
of the review.  The grant of a waiver makes it easier for the reviewing authorities and the parties to identify
and address issues of concern as early as possible.  Of course, it is the parties’ choice whether to grant a
waiver, and there is no penalty or adverse inference if they choose to maintain their confidentiality
protections and rights.

19. Whether parties will continue this trend remains to be seen.  The authorities can encourage it by
continued scrupulous adherence to their confidentiality rules and by appropriately focused use of the
waiver authority granted by the parties.

20. The Secretariat’s paper (¶ 15) states that “competition officials sometimes express the view that
the business community’s reticence about waivers has less to do with concerns about unauthorised
downstream disclosure and more to do with a desire to hinder the cooperative effort.”  There may be some
cases in which parties do not wish to facilitate cooperation, but they have become increasingly rare.
Parties realize that to “get the deal through” they must deal with each of the reviewing authorities and it
appears that they have learned that it is more efficient to do so when they facilitate communication,
cooperation, and coordination among the reviewing authorities.

Conclusion

21. Cooperation is built upon communication, mutual respect, and a commitment to minimize
conflicts in enforcement.  Where cooperation exists, coordination can take place.  Convergence in analysis
can be a valuable by-product.  But cooperation requires maintenance; in the first instance, it requires timely
communication and a nurturing of relationships among the authorities.  Just as the authorities must be
vigilant for anti-competitive activities, they must likewise faithfully carry out the cooperative measures
recommended by the OECD and contained in the numerous antitrust enforcement cooperation agreements.
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