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Comprehensive Environmental Response, Compensation, and Liability Act, 26 U.S.C. § 4611, which 
creates a “superfund” to clean-up certain hazardous waste sites and accidents.  The federal Environmental 
Protection Agency (EPA) is a central player in U.S. environmental regulation.  It promulgates regulations, 
enforces environmental statutes and regulations in court or in administrative proceedings, and studies 
environmental issues, among other activities.  State and local governments have enacted similar laws and 
regulations and have created similar agencies to enforce them.   

5. The U.S. antitrust laws serve the different goal of safeguarding the competitive process. The 
antitrust laws stand as “a comprehensive charter of economic liberty aimed at preserving free and 
unfettered competition as the rule of trade,”2 establishing “a regime of competition as the fundamental 
principle governing commerce in [the United States].”3  A court or an antitrust enforcer “focuses directly 
on the challenged restraint’s impact on competitive conditions” and “does not open the field of antitrust 
inquiry to any argument in favor of a challenged restraint that may fall within the realm of reason.”4 

6. Consequently, U.S. courts almost certainly would not allow parties to a horizontal agreement that 
restrains competition in violation of the antitrust laws to defend that restraint solely on the ground that it 
has environmental benefits.5  Courts are not well-equipped to balance competitive harms against alleged 
environmental benefits as the two policies entail different types of consideration.  Furthermore, attempting 
such a calculus on the basis of the antitrust laws arguably would take courts beyond their statutory mandate 
of safeguarding the competitive process.  Accordingly, U.S. courts have held that harm to the environment 
is not a harm cognizable under the antitrust laws.6 

7. It bears emphasis that the goals of a competitive economy and environmental preservation can be 
complementary.  For example, an agreement among competitors not to develop an environmentally 
friendly alternative to a current product would harm both consumers and the environment.  Conversely, the 
development of renewable energy resources has the potential not only to reduce environmental harm, but 
also to help deconcentrate wholesale-power markets. 

8. The U.S. Department of Justice Antitrust Division (“DOJ”) and Federal Trade Commission 
(“FTC”) (collectively, “the U.S. antitrust agencies”) play an important role in the process of environmental 
regulation by helping legislators and policymakers understand the competitive effects of regulations and 
alerting them to possible unintended consequences of regulation.  This allows legislators to make fully 
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3. Application of U.S. antitrust laws to horizontal agreements concerning the environment 

9. The Secretariat’s invitation for submissions defines horizontal agreements to include cartels, joint 
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potentially could include research-and-development efficiencies that may bring environmentally friendly 
products or services to market more quickly or more cheaply.16 

16. An FTC review of a 1999 merger in the lead antiknock compounds industry provides an example 
of the application of standard antitrust analysis in an environmental context, and also demonstrates how 
this context can affect market circumstances.  Lead antiknock compounds are gasoline additives containing 
tetraethyl lead used to increase the octane rating of gasoline, thereby eliminating gasoline engines’ knock 
during the combustion cycle and improving fuel efficiency.  Worldwide use of lead antiknock compounds 
has been significantly declining since the 1970s, due to environmental regulation and concerns. 

17. The proposed merger was between Associated Octel Company Ltd. (“Octel”) and Oboadler 
Company (“Oboadler”), two of the world’s three largest manufacturers of tetraethyl lead.17  Under the 
acquisition agreement, Octel was required to supply lead antiknock compounds to Oboadler’s U.S. 
distributor, Allchem Industries, Inc. (“Allchem”) for resale in the U.S.  After reviewing the proposed 
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federal laws or regulations sometimes permit conduct that otherwise would violate the antitrust laws.  U.S. 
antitrust enforcers are careful, however, to make sure that parties stay within the boundaries of any such 
immunities.  In addition, the U.S. antitrust agencies have cautioned against undue expansion of antitrust 
immunities, as such expansion may harm consumers.21 

20. For example, in 1994, the DOJ issued a business review letter to the Portable Power Equipment 
Manufacturers Association (“PPEMA”), a trade association representing manufacturers of chain saws, 
string trimmers, blowers, and similar equipment.  The letter stated that the DOJ had no current intention to 
challenge PPEMA’s participation in a rule-making proceeding conducted by the Environmental Protection 
Agency.  PPEMA planned to serve on a committee established by EPA to develop emissions regulations 
for small engines.  PPEMA stated that, in accordance with EPA protocols, it would not disclose its 
members’ confidential business information and its members would not enter into any agreements having 


