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CRISIS CARTELS

-- United States --

1. This submission responds to the “Questions and points for consideration” relating to Crisis
Cartels distributed by the Global Forum by the OECD Secretariat. Put simply, United States antitrust law
does not provide for any special treatment of cartels
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court denied it, noting that the “final judgment was negotiated in the midst of troubling economic news,
and the parties specifically countenanced the possibility that Signature would have difficulty selling the
[operations],” and that at least two bidders had in fact made offers to purchase the assets. The FTC has
seen an increase in the number of firms seeking special consideration in merger review, especially in the
health care sector, due to alleged hardships in these times of economic downturn. The standard of review
for mergers remains unchanged, however. See, for example, the matter of Laboratory Corporation of
America, where the FTC rejected arguments based on such allegations.”

2. Enforcement record on cartels during the recent economic downturn

8. The Division continues to vigorously prosecute violations of the antitrust laws. Notably, the
Antitrust Division has not observed changes in the types of cartels formed or incentives of cartel
participants to seek leniency as a result of the economic downturn. During our most recent Fiscal Year,
ending September 30, 2010, the Division filed 60 criminal cases and obtained fines in excess of roughly
$550 million. In these cases, 84 corporate and individual defendants were charged. Of the individual
defendants sentenced, 76% were sentenced to imprisonment. The average sentence was 30 months and
total jail time for all defendants was about 26,000 days. In Fiscal Year 2009, arguably a period of greater
economic turmoil, the Division’s statistics were similar. Seventy-two total cases were filed, 87 defendants
were charged and served over 25,000 days in prison, and over $1 billion in fines was collected. Indeed,
Fiscal Years 2008 and 2009 saw substantial fines imposed against firms and individuals, and the
incarceration of individuals reached over 14,000 and 25,000 days, respectively.®
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industry witnesses, noting the difficult economic conditions facing many newspapers, called for the
enactment of an antitrust immunity with regard to all newspaper mergers and joint ventures. The Division
opposed these suggestions, explaining in Congressional testimony that U.S. antitrust law is sufficiently
flexible to permit a wide range of business practices and creative business models that newspapers might
employ as they seek to develop new sources of revenues and to cut costs to survive.” The Division also
noted that the failing firm defense in merger cases
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