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practice,16 not to the Federal Rules.  The ALJ’s determination may be appealed to the five member 
Commission, which conducts a de novo review of the ALJ’s decision.  Any final Commission 
determination may be appealed by the respondent to any regional Circuit Court of Appeals in which the 
respondent does business.  The losing party in the cour

http:prohibited.18
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discovery lays the foundation for the facts the parties will present to the court; discovery is generally more 
limited in criminal cases.  The pre-trial submission of facts in judicial proceedings is governed by the 
Federal Rules of Civil or Criminal Procedure and the Federal Rules of Evidence. Similar discovery rules 
apply in FTC administrative proceedings.  The FTC’s rules of practice require counsel for the agency and 
respondent to identify individuals likely to have information relevant to the proceeding, and to produce 
documents (or certain information about documents) relevant to the proceeding, subject to limited 
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documents that are in the Department’s possession,29 statements of government witnesses, and exculpatory 
information.  

17. In the U.S. judicial system, the burden of proof lies with the plaintiff (i.e., the agency, a State 
Attorney General, or private plaintiff).  To prevail in a civil judicial proceeding, the agency must show by a 
“preponderance of the evidence” (meaning that it is more likely than not) that the defendant is legally 
responsible for the alleged harm.  This is also the applicable standard in FTC administrative proceedings. 
In criminal cases, the Department must prove its case “beyond a reasonable doubt.”  

18. At the end of a civil trial without a jury, the judge makes findings of facts and conclusions of law, 
orally on the record or written in an opinion or memorandum of decision.30 In practice all, or nearly all 
competition cases that are not settled, conclude in a reasoned written opinion.  

19. In federal court, the losing party in a civil action (and the losing defendant in a criminal action) 
has a right to appeal.31 In federal proceedings, the district court decision will be appealed to the court of 
appeals for the circuit in which the district court is located.32  Litigants may seek Supreme Court review of 
decisions of courts of appeals, but there is no right to such review and the Supreme Court in most cases 
does not grant review.  Many detailed and specific procedures govern appellate practice.33 

20. Proceedings and appeals in state court follow similar – though not identical – procedures as the 
federal system.  Each state, however, has its own set of procedures and requirements.  

3.  Factors Encouraging Transparency and Fairness in United States Litigation 

21. Litigation in the federal courts is governed by a complex system of rules and procedures, some of 
which are discussed above.  A number of these rules are designed to ensure transparency and fairness in 
decision-making.  Some of these rules are explained below.  

3.1. Duties of Disclosure 

22. In civil litigation, parties have a general duty of disclosure.  Federal Rule of Civil Procedure 26 
(a)(1) imposes an affirmative duty of disclosure on parties to a civil lawsuit to disclose to the other parties 
considerable information even before the other parties have sought the information through discovery. 
This information includes information about individuals likely to have discoverable information, copies of 
all documents or electronic information that may support the party’s claims or defenses, computation of 
each category of damages claimed.  The parties are also required to supplement and correct these responses 
when necessary.  Certain initial disclosures are also required in FTC administrative proceedings. 
Specifically, within five days of receipt of the respondent’s answer to the complaint, and withi.9 (e36.8 (i)-2.1 (y)12.8 (t)8.1 (hi.9 8 (t)8.1ng
0.002 Tc 00.0626 138(ov)121.1 (r)5(e36i Tc 00n)2 (s )s2)-2.8 (t3 to th)(22. )Tj
E28ttc6 
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proceeding, and produce copies (or a description by category and location) of all documents and 
electronically stored information relevant to the proceeding.34 

3.2. Protective Orders 

23. To protect from disclosure information that is obtained in discovery, a party or a person from 
whom discovery is sought may seek a protective order from the appropriate judge, who can issue an order 
“to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense,” 
including orders limiting the type, manner, or extent of discovery, or to protect a trade secret or other 
confidential material.”35  Protective orders are routinely issued in FTC proceedings.  However, evidence 
admitted during the trial in any type of proceeding is presumptively public unless a party can show that it 
will be harmed by the public disclosure of such information.  In that case, the court may seal part of the 
court record.  Similarly in FTC proceedings, upon motion, the ALJ may determine that the evidence should 
be held “in camera” pursuant to the Commission’s rules of practice. 

3.3. Sanctions for Failure to Follow Procedures 

24. Federal Rule of Civil Procedure 37 addresses failure to make disclosure or cooperate in discovery 
and provides for sanctions. A party may apply to a court for an order compelling disclosure or discovery 
where the person from whom the disclosure or discovery is sought refuses to comply or provides an 
evasive or incomplete answer. Where a motion to compel is granted, the court may require the party or 
deponent whose conduct necessitated the motion to pay the moving party’s reasonable expenses, including 
attorney’s fees; if the motion is denied, the court may enter a protective order and require the moving party 
to pay reasonable expenses.  Failure by a deponent to be sworn or to answer a question after being directed 
to do so by a court may be considered contempt of that court and punished accordingly. Where a party fails 
to obey an order of the court regarding discovery, the court may issue: 

• an order that certain facts be taken as established in accordance with the claim of the party 
obtaining the order; 

• an order refusing to allow the disobedient party to support or oppose designated claims or 

http:disclosures.36
http:proceeding.34
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• Order that any answer be amended to comply with the request, subpoena, or order; 

• 

• Order that the matter be admitted or that the admission, testimony, documents, or other evidence 
would have been adverse to the party; 

• Rule that for the purposes of the proceeding the matter or matters concerning which the order or 
subpoena was issued be taken as established adversely to the party; 

• Rule that the party may not introduce into evidence or otherwise rely, in support of any claim or 
defense, upon testimony by such party, officer, agent, expert, or fact witness, or the documents or 
other evidence, or upon any other improperly withheld or undisclosed materials, information, 
witnesses, or other discovery; 

• Rule that the party may not be heard to object to introduction and use of secondary evidence to 
show what the withheld admission, testimony, documents, or other evidence would have shown; 
or 

• Rule that a pleading, or part of a pleading, or a motion or other submission by the party, 
concerning which the order or subpoena was issued, be stricken, or that a decision of the 
proceeding be rendered against the party, or both. 

27. Court enforcement may be sought where the ALJ determines that such relief would not be 
sufficient, or in instances where a nonparty fails to comply with a subpoena or order. 

3.4. Rules of Attorney Client Privilege 

28. Certain information is protected from discovery under well-established U.S. rules of privilege, 
which apply in both court proceedings and administrative adjudications before the FTC.37 Rule 501 of the 
Federal Rules of Evidence provides that a privilege “shall be governed by the principles of the common 
law as they may be interpreted by the courts of the United States in the light of reason and experience.” 
While a number of different privileges exist, those most commonly invoked in antitrust cases are the 
attorney-client privilege, which, under U.S. law, generally protects a person’s request for legal advice from 
his or her attorney, and covers both outside counsel and in-house counsel, and the work product rule, 
which protects materials prepared in anticipation of litigation. Both of these privileges are subject to an 
exception for communications with attorneys that were made in furtherance of an ongoing or future 
criminal or fraudulent act. The privilege against self-incrimination can be invoked in any sort of 
proceeding in which a witness is asked a question that he believes will require him to implicate himself 
criminally. 

3.5. Expert Witnesses  

29. Expert witnesses are frequently used in civil antitrust litigation and FTC administrative 
adjudications. Experts may be appointed by the court, or separately hired by each party to explain complex 
economic issues, accounting subtleties, or substantive areas (e.g., software, technology, science). Prior to 

See, e.g., 16 C.F.R. § 3.31(c)(4) (providing that “[d]iscovery [in FTC administrative proceedings] shall be 
denied or limited in order to preserve the privilege of a witness, person, or governmental agency as 
governed by the Constitution, any applicable act of Congress, or the principles of the common law as they 
may be interpreted by the Commission in the light of reason and experience”). 
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trial or administrative hearing, a party must disclose to other parties the identity of any person who may be 
called as an expert witness, along with a signed written report indicating his opinion, facts and data 
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http:later.45
http:court.44
http:investigations.43
http:matters.42
http:opinion.41
http:weight.40
http:hearing.39
http:compensation.38


 

 
 

  
   

  
   

 

  
 
 
 

  

  
 

 

 

 
   

 
 

 
   

 
 

 
 

  

 
 
 

   
 
 

                                                      
   

   
 

   
 

   

DAF/COMP/WP3/WD(2011)98 

the comment period closes, the Commission evaluates the record and determines whether to accept, 
change, or reject the settlement.46 

4. Update on recent United States developments relating to procedural fairness and 
transparency 

32. The Agencies have made ensuring procedural fairness and increasing transparency a priority. 
Three examples of this are described below. 

4.1. 

http://www.ftc.gov/opa/2009/04/part3.shtm
http://www.ftc.gov/os/2010/08/100819hmg.pdf
http://www.justice.gov/atr/public/guidelines/272350.pdf
http:process.49
http:matters.47
http:settlement.46
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responsibilities.  Earlier this year, the FTC made further modifications to its rules of practice relating to 
discovery, the labeling and admissibility of certain evidence, and deadlines for oral arguments.50 

See http://www.ftc.gov/opa/2011/08/part3.shtm. 
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