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3. The presence, absence, or extent of online sales in a market is a fact that is considered as part of
any analysis, but in and of itself is not a fact that would require changing the analytic process, for two main
reasons. First, the conditions under which vertical restraints may be procompetitive or anticompetitive can
arise in markets irrespective of the degree of online sales. The analysis and conclusions depend on these
conditions and related evidence, and the extent of online sales in a market does not, by itself, add probative
value. The ability to make online sales may elevate the importance of certain factors in some cases. For
example, the ability to make online purchases may exacerbate free riding off the service effort of brick and
mortar retailers, or make network effects more likely to entrench market power. However, the importance
of free riding, network effects, and other relevant factors will vary from case to case, and the extent of
online sales would not be expected, in the abstract, to provide any guidance as to that effect. Second, even
if future empirical research were to find a relationship between the extent of online sales in a market and
conditions that increase or decrease the likelihood of harm from vertical restraints, this finding would not
obviate the use of rule of reason analysis in each investigation consistent with current U.S. law.

4, Conditioning the treatment of vertical restraints on the extent of online sales could distort not
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complete delineation of the cases is beyond the scope of this paper, we describe an example that illustrates
some key points.11

16. Consider a retail golf shop that sells a manufacturer’s golf clubs and golf shirts in competition
with other retailers. Customers are more likely to purchase golf shirts at the shop after seeing an attractive
display in the store. The effort putting together an attractive display might not be susceptible to free riding
(i.e. it might not cause customers to purchase more of the manufacturer’s shirts at rival stores), but it likely
increases the sales of the manufacturer’s golf shirts at the store that develops the display. In addition, the
retailer may offer a practice area and fitting services to help customers select the proper clubs. These
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19. Empirical evidence supports the predictions from economic theory that vertical restraints
frequently have intrinsic benefits, although these benefits may not always outweigh the restraint’s
anticompetitive effects.'

1.3 Potentially Anticompetitive Vertical Restraints

20. Although vertical restraints may have procompetitive justifications, they also may cause
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set through RPM are obvious because retail prices are observable, while defections from a wholesale price
agreement are less obvious because wholesale prices are private information. Under a wholesale price
agreement, firms may use information on retail price changes to draw inferences about whether firms have
defected from the agreement, but the inferences are imperfect because retail price changes may reflect
factors other than cheating on the agreement.

22. RPM may also facilitate collusion among retailers.? It may be easier for retailers to sustain a
collusive agreement on price if they can convince manufacturers to help enforce the agreement through
RPM.?! RPM can also be used by a powerful dealer (or dealers acting with or without collusion) to prevent
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217. These examples are representative of the sensitivity of theoretical models of vertical restraints to
the facts of particular cases.®® This sensitivity prevents the theoretical literature from providing general
policy prescriptions without more empirical foundation to generalize assumptions.

2. The Effects of Vertical Restraints in Markets With and Without Online Sales

28.
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be useful for identifying “experiments” that allow inferences about the effects of vertical restraints. For
example, firms may use vertical restraints in some areas but not others, in some channels but not others, or
in some time periods but not others. They may also change their practices over time. Evidence on how
certain informative indicators relate to firms’ vertical restraints practices across areas and channels or over
time can help determine the likelihood for vertical restraints to be harmful. This type of evidence ranges
from documents or testimony describing the effects of specific practices to data that permits statistical
analysis. Again, the nature of this inquiry is the same irrespective of the extent of online sales in the
market.

3. Answers to Some Specific Questions about Vertical Restraints for Online Sales
3.1 Does the development of e-commerce call for an overall revision of policy indications
presented in guidelines and other policy documents, or can they be properly applied as they are

to the new economic and technological setting?

32. Much of the economic literature on vertical restraints does not suggest the need for a different
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3.3 Is the distinction between “active” and “passive” sales valid/applicable for online sales?

36. U.S. law does not distinguish between active and passive sales in the treatment of vertical
restraints. The economic literature does not provide a strong basis for such a distinction. Vertical
externalities may exist for both active and passive sales. This means that vertical restraints can have
procompetitive benefits in either case. The use of vertical restraints in markets in which retailers play a
more active role in marketing or selling may offer greater scope for efficiency benefits from vertical
restraints than in markets where retailers are more passive. This factor is relevant and is accounted for in
case-specific analysis.
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