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--UNITED-STATES-- 

1.  Introduction 

1. 7KH�8QLWHG�6WDWHV�KDV�D�IHGHUDO�V\VWHP�RI�JRYHUQPHQW�LQ�ZKLFK�³WKH�SUDFWLFH�RI�ODZ´�LV�ODUJHO\�

regulated at the state level, by state courts, legislatures, and bar associations.  There is no national license 

to practice law.  Rather, the fifty states, the District of Columbia, and U.S. territories have each adopted 

different standards for licensing attorneys to practice law.
1
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legal-related services has naturally raised questions about the scope of legal practice, and defining the 

practice of law has been a difficult question for the legal profession for many years.  The boundaries of the 

practice of law are frequently unclear and have varied significantly over time and from jurisdiction to 

jurisdiction. 

5. A number of recent innovations have raised issues about the boundaries of the practice of law.  

Self-help resources such as legal self-help books and standardized paper legal forms for completion by a 

consumer have historically been available in a number of states.
5
  More recently, in response to consumer 

demands for less expensive ways to address their legal needs, software companies, entrepreneurs, and law 

firms have developed inexpensive interactive software for generating legal documents.  These programs 

allow users to create wills, trusts, articles of incorporation, and other legal documents, based on answers to 

questions presented by the software.  Individuals may complete many of these forms themselves, or with 

the assistance of a legal services provider, such as an attorney.  Such programs have included physical 

software products (e.g., CD-ROMs), as well as web-based Internet applications and non-web-based 

Internet applications (e.g., smartphone-W\SH�³QDWLYH´�DSSOLFDWLRQV��� A number of state and federal courts
6
 

and agencies
7
 also now provide online legal forms for use in their respective jurisdictions. 

6. Beyond the development of low-cost software for creating legal forms, the United States legal 

services marketplace has experienced a number of additional changes in recent years.  These trends 

include: client demands for more cost-effective and efficient services; unbundling of services and 

disaggregation of legal matters across multiple service providers; development of new billing models and 

http://www.courts.ca.gov/forms.htm
http://courts.delaware.gov/forms/
http://www.nccourts.org/Forms/FormSearch.asp
http://www.courtselfhelp.idaho.gov/individual-forms-instructions
http://www.courtselfhelp.idaho.gov/individual-forms-instructions
http://www.iowacourts.gov/Court_Rules__Forms/Overview/
http://www.mass.gov/courts/forms/
http://www.uscourts.gov/services-forms/forms
http://www.uscourts.gov/services-forms/forms
http://www.sos.ca.gov/business-programs/business-entities/forms
http://copyright.gov/forms/
http://www.uspto.gov/patent/patents-forms
http://www.uspto.gov/trademarks-application-process/filing-online
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law firms of certain services previously obtained exclusively from law firms; increased use of automation 

technologies; online matching, reviewing, and ranking of lawyers; and use of Internet, World Wide Web, 

and related computer technologies to deliver legal services.  In particular, it appears the increased use of 

computer, software, and online technologies have enabled non-lawyers to provide many services that 

historically were provided exclusively by traditional law firms. 

7. Notwithstanding these changes, there remains a well-known crisis in access to legal services for 

millions of American consumers, especially for low- and middle-income persons.  There are a variety of 

government- and privately-funded legal assistance programs at the federal, state, and local levels to help 

lower-income Americans with their legal situations.
8
  Many attorneys and law firms also provide pro bono 

publico 

http://www.lsc.gov/
http://www.lsc.gov/lsc-updates-october-1-2009
http://www.lsc.gov/lsc-updates-october-1-2009
http://www.americanbar.org/content/dam/aba/migrated/legalservices/downloads/sclaid/legalneedstudy.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/migrated/legalservices/downloads/sclaid/legalneedstudy.authcheckdam.pdf
http://www.bostonbar.org/public-policy/public-policy-archive/2013/07/22/from-bba-president-connecting-supply-with-demand-to-fill-the-justice-gap
http://www.bostonbar.org/public-policy/public-policy-archive/2013/07/22/from-bba-president-connecting-supply-with-demand-to-fill-the-justice-gap
https://www.ftc.gov/sites/default/files/attachments/us-submissions-oecd-and-other-international-competition-fora/2005-Roundtable%20on%20Bringing%20Competition.pdf
https://www.ftc.gov/sites/default/files/attachments/us-submissions-oecd-and-other-international-competition-fora/2005-Roundtable%20on%20Bringing%20Competition.pdf
https://www.ftc.gov/sites/default/files/attachments/us-submissions-oecd-and-other-international-competition-fora/2005-Roundtable%20on%20Bringing%20Competition.pdf
https://www.ftc.gov/sites/default/files/attachments/us-submissions-oecd-and-other-international-competition-fora/Competitive%20Restrictions%20in%20Legal%20Professions%20-%20US.pdf
https://www.ftc.gov/sites/default/files/attachments/us-submissions-oecd-and-other-international-competition-fora/Competitive%20Restrictions%20in%20Legal%20Professions%20-%20US.pdf


https://www.justice.gov/atr/case/us-v-american-bar-association
https://www.justice.gov/atr/case/us-v-american-bar-association
https://www.ftc.gov/public-statements/1980/12/ftc-policy-statement-unfairness
https://www.ftc.gov/public-statements/1983/10/ftc-policy-statement-deception
https://www.ftc.gov/public-statements/1983/10/ftc-policy-statement-deception
http://ftc.gov/os/2013/03/130312dotcomdisclosures.pdf
http://www.ftc.gov/os/2013/02/130201mobileprivacyreport.pdf


DAF/COMP/WP2/WD(2016)4 

 6 

12. Under their advocacy programs, the Agencies and their staff have provided comments to 

policymakers and stakeholders on the scope of the practice of law, the unauthorized practice of law, 

attorney advertising, and other aspects of the regulation of legal services.
22

  They have also submitted 

amicus curiae briefs to courts regarding the application of competition principles to the provision of legal 

services.
23

 

13. DOJ and the FTC have urged that the definition of the practice of law be limited to activities 

where: (1) specialized legal skills are required such that there is an implicit representation of authority or 

competence to practice law, and (2) a relationship of trust or reliance exists.
24

  The Agencies have 

recognized District of Columbia Court of Appeals Rule 49 Commentary as being instructive.
25

 

14. In advocating that legislatures, courts, and state bars avoid undue restrictions on the performance 

https://www.ftc.gov/policy/advocacy/advocacy-filings
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2004/05/ftc-amicus-curiae-brief-lorrie-mcmahon-et-al-v
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2004/05/ftc-amicus-curiae-brief-lorrie-mcmahon-et-al-v
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2004/07/ftc-amicus-curaie-brief-cleveland-bar-association
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2004/07/ftc-amicus-curaie-brief-cleveland-bar-association
https://www.ftc.gov/news-events/press-releases/2007/05/ftc-approves-filing-amicus-brief-new-jersey-supreme-court
https://www.ftc.gov/news-events/press-releases/2007/05/ftc-approves-filing-amicus-brief-new-jersey-supreme-court
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2009/04/ftc-and-department-justice-comment-supreme-court
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2009/04/ftc-and-department-justice-comment-supreme-court
http://www.dccourts.gov/internet/documents/DCCA_Rules_02-04-2016.pdf


https://www.ftc.gov/news-events/press-releases/2013/01/ftc-staff-tennessee-supreme-court-should-decline-adopt-proposals
https://www.ftc.gov/news-events/press-releases/2013/01/ftc-staff-tennessee-supreme-court-should-decline-adopt-proposals


https://www.ftc.gov/system/files/attachments/us-submissions-oecd-other-international-competition-fora/1507disruptive_innovation_us.pdf
https://www.ftc.gov/system/files/attachments/us-submissions-oecd-other-international-competition-fora/1507disruptive_innovation_us.pdf
https://www.ftc.gov/news-events/press-releases/2015/12/ftc-issues-enforcement-policy-statement-addressing-native
https://www.ftc.gov/news-events/press-releases/2015/12/ftc-issues-enforcement-policy-statement-addressing-native
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https://www.ftc.gov/news-events/press-releases/2009/10/ftc-publishes-final-guides-governing-endorsements-testimonials
https://www.ftc.gov/news-events/press-releases/2009/10/ftc-publishes-final-guides-governing-endorsements-testimonials
https://www.ftc.gov/tips-advice/business-center/guidance/ftcs-endorsement-guides-what-people-are-asking
https://www.ftc.gov/tips-advice/business-center/guidance/ftcs-endorsement-guides-what-people-are-asking
https://www.justice.gov/atr/advocacy-letter-about-rhode-island-legislation-about-non-lawyer-competition-real-estate-closings
https://www.justice.gov/atr/advocacy-letter-about-rhode-island-legislation-about-non-lawyer-competition-real-estate-closings


https://www.justice.gov/atr/comments-american-bar-associations-proposed-model-definition-practice-law
https://www.justice.gov/atr/comments-american-bar-associations-proposed-model-definition-practice-law
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31. Interactive software programs for generating legal documents appear to be responsive to 

consumer demands for more cost-effective and efficient ways to address their legal issues.  They may 

expand consumer access to legal services, facilitate the unbundling of legal services, promote a more 

efficient allocation of resources (e.g., among licensed attorneys, non-attorney providers, and self-help 

efforts), reduce transaction costs, increase convenience, and help some consumers more effectively to 

address their legal situations.  For example, a consumer who cannot afford to retain a licensed attorney 

both to draft and review a legal document may be able to use interactive software to generate a draft 

document, and pay an attorney only to review the document, if desired.  At the same time, however, such 

SURJUDPV� PD\� UDLVH� FRQVXPHU� SURWHFWLRQ� LVVXHV� UHJDUGLQJ� FRQVXPHUV¶� XQGHUVWDQGLQJ� RI� WKH� DYDLODEOH�

forms, and when the decision to seek the services of an attorney may be desirable.  Software programs that 

require consumers to input information in order to generate legal forms may also raise data security, 

privacy, and identity theft issues. 

4.3.  Legal Matching Services 

32. In May 2006, the FTC staff filed comments with the Professional Ethics Committee of the State 

Bar of Texas as it considered whether rules prohibiting attorneys from paying for referrals precluded 

participation in on-line legal matching services.
44

  Many states required attorneys who wish to obtain legal 

referrals to do so only through certain approved programs, typically those operated by the local or regional 

bar associations, thus giving the bar associations a near-monopoly in providing referrals.  Around this time, 

several businesses had begun to provide Internet-based attorney/client matching platforms as a competitive 

alternative to state-approved referral services. 

33. Typically, these services recruited licensed attorneys who paid a fee to participate.  In their 

applications, member attorneys might disclose their areas of practice, years of experience at the bar, 

DIILOLDWLRQV��DQG�DQ\�RWKHU�SHUWLQHQW� LQIRUPDWLRQ��7KH�FOLHQW�FRXOG�H[DPLQH� WKH�VHUYLFH¶V�ZHEVLWH� WR� OHDUQ�

how attorneys become members of the service and how the service could help the client identify an 

attorney to satisfy his or her legal needs.  If the client wished to seek legal assistance from a member 

attorney, the client would usually complete a short on-line questionnaire describing the legal issues, the 

practice area of the attorney being sought, the amount of experience desired for the retained attorney, the 

geographic region or jurisdiction of the representation, and the requested fee range.  The service would 

then send the questionnaire to attorneys in the designated practice area, and interested attorneys could send 

a response, which typically contained information such as fees, experience, and other qualifications.  With 

this information, the client would determine which attorneys, if any, to contact, and initiate contact. In 

VRPH�LQVWDQFHV��WKH�FOLHQW¶V�DSSOLFDWLRQ�PLJKW�LQYLWH�DQ�DWWRUQH\�WR�FRQWDFW�D�FOLHQW�GLUHFWO\� 

34. The FTC staff comments observed that, compared to many bar-operated referral programs, the 

online legal matching format allows consumers to compare more easily the price and quality among 

VHYHUDO� FRPSHWLQJ� DWWRUQH\V�� � %\� ORZHULQJ� FRQVXPHUV¶� FRVWV� RI� REWDLQLQJ� LQIRUPDWLRQ� DERXW� SULFH� DQG�

quality of legal services, online legal matching services are likely to facilitate consumers paying lower 

prices and/or obtaining higher quality legal services than they would have if they had used their next-best 

                                                                                                                                                                             
products clearly and conspicuously state that the products are not a substitute for the advice of an 

DWWRUQH\�´�� 

43  Parsons, 179 F.3d at 956. 

44  FTC Staff Comments Before State Bar of Texas Professional Ethics Committee Regarding Online Attorney 

Matching Programs (May 26, 2006), 

https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-professional-

ethics-committee-state-bar-texas-concerning-online-attorney-

matching/v060017commentsonarequestforanethicsopinionimage.pdf. 

https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-professional-ethics-committee-state-bar-texas-concerning-online-attorney-matching/v060017commentsonarequestforanethicsopinionimage.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-professional-ethics-committee-state-bar-texas-concerning-online-attorney-matching/v060017commentsonarequestforanethicsopinionimage.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-professional-ethics-committee-state-bar-texas-concerning-online-attorney-matching/v060017commentsonarequestforanethicsopinionimage.pdf


https://www.legalethicstexas.com/Ethics-Resources/Opinions/Opinion-573.aspx
https://www.legalethicstexas.com/Ethics-Resources/Opinions/Opinion-573.aspx
https://www.ftc.gov/news-events/press-releases/2007/05/ftc-approves-filing-amicus-brief-new-jersey-supreme-court
https://www.ftc.gov/news-events/press-releases/2007/05/ftc-approves-filing-amicus-brief-new-jersey-supreme-court
http://www.judiciary.state.nj.us/rules/RPC_09-01-2015.pdf


https://www.ftc.gov/news-events/press-releases/2012/01/ftc-action-bans-defendants-providing-immigration-services
https://www.ftc.gov/news-events/press-releases/2012/01/ftc-action-bans-defendants-providing-immigration-services
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46. Regulation of new products and services relating to legal services should therefore focus 

primarily on deterring unfair or deceptive advertising and marketing practices, and addressing other 

consumer protection issues such as privacy, data security, or identity theft.  The Agencies have generally 

recommended that any restrictions be narrowly drawn so that consumers may still receive the benefits of 

³GLVUXSWLYH´�LQQRYDWLRQV�LQ�WKH�OHJDO�VHUYLFHV�PDUNHWSODFH� 
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