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1. Introduction

1. This report describes federal antitrust developments in the United States for the
period of October 1, 2015 through September 30, 2016 (AFY 20160).! It summarizes the
competition enforcement and policy activities of both the Antitrust Division (iDivisiono)
of the U.S. Department of Justice (fiDepartmentd or ADOJ0) and the Federal Trade
Commission (fiCommissiono or AIFTCO). The two agencies are collectively referred to
throughout this report as the fiAntitrust Agencieso or the fiAgencies.0 For additional
information on the Agenciesf activities in i u u
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requires the FTC to revise the thresholds that trigger Section 8 of the Actds prohibition on
companies having interlocking memberships on their corporate boards of directors. These
thresholds are also adjusted annually, based on the change in gross national product. See
https://www.ftc.gov/news-events/press-releases/2016/01/ftc-announces-new-clayton-act-
monetary-thresholds-2016.

3. Enforcement of antitrust law and policies: actions against anticompetitive practices
3.1. Staffing and Enforcement Statistics

3.1.1. FTC

9. During FY 2016, the FTC employed approximately 554 staff and spent
approximately $135.7 million in furtherance of its Maintaining Competition mission.

10. During FY 2016, 1,832 proposed mergers and acquisitions were reported for
review under the HSR Act, a 4.5 percent increase from the number of HSR transactions
reported during FY 2015. The Commission staff issued requests for additional
information (fisecond requestso) in 25 transactions. The Commission challenged 22
mergers, 16 of which were settled with consent orders, one in which the transaction was
abandoned or restructured as a result of antitrust concerns raised during the investigation,
and five in which the Commission initiated administrative litigation. In the cases in
which the Commission issued an administrative complaint, the Commission also voted to
seek a preliminary injunction in federal district court to enjoin the acquisition pending
resolution of the Commissionds administrative litigation.

11. During FY 2016, the FTC staff opened 25 non-merger initial phase investigations.
The Commission brought six non-merger enforcement actions, four of which were
resolved by a consent order, and one by permanent injunction action in federal court.

12. During FY 2016, the Commission filed amicus curiae briefs in eight cases, all
before federal appeals courts. The Commission also submitted 24 advocacy filings. See
http://www.ftc.gov/policy/advocacy.

3.1.2. DOJ

13. At the end of FY 2016, the Division had 703 employees: 328 attorneys, 50
economists, 167 paralegals, and 158 other professional staff. For FY 2016, the Division
received an appropriation of $165.0 million.

14. In FY 2016, the Division opened 23 grand jury investigations and 21 preliminary
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simultaneously comply with Chinese law and U.S. antitrust law. On April 3, 2017,
Plaintiffs filed a petition for writ of certiorari with the United States Supreme Court.

19.
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to counteract the anticompetitive effects of the merger. On May 19, 2016, Staples and
Office Depot abandoned their proposed merger after the district court granted the
Commissionds request for a preliminary injunction. The FTC dismissed the case from
administrative adjudication. See https://www.ftc.gov/enforcement/cases-
proceedings/1510065/ftc-v-staplesoffice-depot.

33. FTC v. Advocate Health Care Network/NorthShore University
HealthSystem. On December 22, 2015, FTC staff issued an administrative complaint
alleging that the proposed merger of Advocate Health Care Network and NorthShore
University HealthSystem would create the largest hospital system in the North Shore area
of Chicago. According to the complaint, the combined entity would operate a majority of
the hospitals in the area and control more than 50 percent of the general acute care
inpatient hospital services. The Commission also authorized staff to file for a preliminary
injunction to maintain the status quo pending the administrative trial. In the federal court
proceeding, the district court denied the motion for a preliminary injunction on June 20,
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to commit wire and bank fraud, and the indictment of two former traders for wire fraud
and conspiring to commit wire and bank fraud. Trial is scheduled for January 2018. See
https://www.justice.gov/opa/pr/former-rabobank-derivatives-trader-pleads-guilty-scheme-
manipulate-libor-benchmark;  https://www.justice.gov/opa/pr/second-foreign-currency-
exchange-dealer-pleads-quilty-antitrust-conspiracy and
https://www.justice.gov/opa/pr/three-former-traders-major-banks-indicted-foreign-
currency-exchange-antitrust-conspiracy.

42. In FY 2016, the Division continued its ongoing investigation into a conspiracy
involving price fixing, bid rigging, and market allocation in international ocean shipping
services for roll-on, roll-off cargo to and from the United States and elsewhere. Roll-on,
roll-off cargo is non-containerized cargo that can be both rolled onto and off of an ocean-
going vessel; examples include new and used cars and trucks and construction and
agricultural equipmen
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opportunity to obtain additional patient volume in exchange for their lower prices. This
lessens the incentives of CHS6s competitors to lower their prices and CHS, in turn, has
little need to respond to price-cutting competition that otherwise would put downward
pressure on its own rates. CHS also restricts insurersd efforts to provide accurate
information to consumers about how the cost and quality of CHS6s healthcare services
compare to those of CHSGs competitors. Trial will begin on November 5, 2018. See
https://www.justice.gov/opa/pr/justice-department-and-north-carolina-sue-carolinas-
healthcare-system-eliminate-unlawful.

45, DIRECTV/AT&T. On March 23, 2017, the Division reached a settlement that
will prohibit DIRECTV and its parent corporation, AT&T, from illegally sharing
confidential, forward-looking information with competitors. The Division filed suit on
Nov. 2, 2016, alleging that DIRECTV was the ringleader of a series of unlawful
information exchanges between DIRECTV and three of its competitors T Cox
Communications Inc., Charter Communications Inc. and AT&T (before it acquired
DIRECTV) T during the companiesi negotiations to carry the SportsNet LA fiDodgers
Channel.0 SportsNet LA holds the exclusive rights to telecast almost all live Dodgers
games in the Los Angeles area. The settlement will ensure that when DIRECTV and
AT&T negotiate with providers of video programming, including negotiations to telecast
the Dodgers Channel, they will not illegally share competitively-sensitive information
with their rivals. The settlement also requires the companies to monitor certain
communications their programming executives have with their rivals, and to implement
antitrust training and compliance programs. See https://www:.justice.gov/opa/pr/justice-
department-sues-directv-orchestrating-information-sharing-agreements-three and
https://www.justice.gov/opa/pr/justice-department-settles-civil-antitrust-claim-against-att-
and-directv-orchestrating
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FTC Act. The settlement prohibits DTC Group from communicating with competitors
about rates or prices (although it does not bar public posting of rates). The settlement
also prohibits the company from soliciting, entering into, or maintaining an agreement

Annual Report on Competition Policy Developments in the United States
Unclassified


/enforcement/cases-proceedings/151-0048/drug-testing-compliance-group-llc-matter
/enforcement/cases-proceedings/151-0048/drug-testing-compliance-group-llc-matter
/enforcement/cases-proceedings/151-0181/step-n-grip-llc-matter
http://www.ftc.gov/policy/advisory-opinions
http://www.justice.gov/atr/public/busreview/letters.html#page=page-0
https://www.justice.gov/atr/response-amadeus-group-llc-and-mystic-logistics-llc-request-business-review
https://www.justice.gov/atr/response-amadeus-group-llc-and-mystic-logistics-llc-request-business-review



https://www.justice.gov/opa/pr/justice-department-obtains-record-fine-and-injunctive-relief-against-activist-investor
https://www.justice.gov/opa/pr/justice-department-obtains-record-fine-and-injunctive-relief-against-activist-investor
https://www.justice.gov/opa/pr/caledonia-investments-pay-480000-civil-penalty-violating-antitrust-premerger-notification
https://www.justice.gov/opa/pr/caledonia-investments-pay-480000-civil-penalty-violating-antitrust-premerger-notification
https://www.justice.gov/opa/pr/fayez-sarofim-pay-720000-civil-penalty-violating-antitrust-premerger-notification
https://www.justice.gov/opa/pr/fayez-sarofim-pay-720000-civil-penalty-violating-antitrust-premerger-notification
/system/files/documents/cases/151006blavatnikjudgment.pdf
/system/files/documents/cases/151006blavatnikjudgment.pdf
/system/files/documents/cases/151006blavatnikcmpt.pdf
/system/files/documents/cases/151006blavatnikcmpt.pdf
/news-events/press-releases/2015/10/investor-len-blavatnik-pay-656000-settle-ftc-charges-he-violated
/news-events/press-releases/2015/10/investor-len-blavatnik-pay-656000-settle-ftc-charges-he-violated

DAF/COMP/AR(2017)18 N 17

cholesterol, mental illnesses, opioid dependence, pain, Parkinsonfs disease, and
respiratory, skin, and sleep disorders. In addition to the product divestitures, to address
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higher prices and lower quality of care than would be the case without the acquisition.
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66. In the Matter of Keystone Orthopaedic Specialists, LLC/Orthopaedic
Associates of Reading, Ltd. On December 18, 2015, following a public comment
period, the FTC approved a final order settling charges that a merger combining 76
percent of the orthopedists in Berks County, PA into Keystone Orthopaedic Specialists,
LLC was likely anticompetitive and violated U.S. antitrust law. The complaint also
named Orthopaedic Associates, one of the six practices that merged into Keystone in
2011. The practice and six of its associates split off from Keystone in 2014, and has
become a major player in the market. See https://www.ftc.gov/news-events/press-
releases/2015/12/ftc-approves-final-order-settling-charges-merger-orthopedic.

67. In the Matter of Steris/Synergy Health. On May 29, 2015 FTC issued an
administrative complaint charging that Steris Corporationés proposed $1.9 billion
acquisition of Synergy Health plc would violate the antitrust laws by significantly
reducing future competition in regional markets for sterilization of products using
radiation, particularly gamma or x-ray radiation. The Commission also authorized
agency staff to seek a temporary restraining order and preliminary injunction in federal
court to maintain the status quo pending an administrative trial on the merits. According
to the FTC, it is unlikely that new competitors in the market for contract radiation
sterilization services would replicate the competition that would be eliminated by the
merger. The Commission alleged that the challenged acquisition would eliminate likely
future competition between Sterisds gamma sterilization facilities and Synergybs planned
x-ray sterilization facilities in the United States, thus depriving customers of an
alternative sterilization service and additional competition. On September 25, 2015 the
district court denied the FTC motion for a preliminary injunction. On October 30, 2015,

the Commission dismissed the administrative complaint. See
https://www.ftc.gov/enforcement/cases-proceedings/151-0032/sterissynergy-health-
matter.

4.2.2. DOJ Public Merger Investigations and Challenges

68. EnergySolutions/Waste Control Specialists. On November 16, 2016 the
Division filed a civil antitrust lawsuit seeking to block EnergySolutionsd proposed $367
million acquisition of Waste Control Specialists T a transaction that would combine the
two most significant competitors for the disposal of low level radioactive waste available
to commercial customers in 35 states, the District of Columbia, and Puerto Rico.
According to the lawsuit, the proposed transaction would deny commercial generators of
low level radioactive waste T from universities and hospitals working on life-saving
treatments to nuclear facilities producing 20 percent of the electricity in the United States
T the benefits of vigorous competition. If consummated, the combined entity would be
the only option for customers in nearly 40 states. Trial took place from April 24, 2017 to
May 5, 2017. See https://www.justice.gov/opa/pr/justice-department-sues-block-
energysolutions-acquisition-waste-control-specialists.

69. Aetna/Humana. On February 14, 2017, Aetna abandoned its planned acquisition
of Humana, after deciding not to appeal the U.S. District Court for the District of
Columbiaés January 23, 2017, decision to block the $37
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court ruled that the sale of Medicare Advantage was a relevant antitrust product market,
meaning that competition among Medicare Advantage providers is protected by the
antitrust laws. In addition, the court rejected Aetna and Humanads claim that their
proposal to divest 290,000 Medicare Advantage customers to Molina Healthcare, a health
insurer, would prevent the competitive harm that the merger would produce.
The decision  followed a  13-day trial in  December  2016. See
https://www.justice.gov/opa/pr/us-district-court-blocks-aetna-s-acquisition-humana and
https://www.justice.gov/opa/pr/justice-department-and-state-attorneys-general-sue-block-
anthem-s-acquisition-cigna-aetna-s.

70. Anthem/Cigna.
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purchasers of raw organic milk in the northeast. Under the terms of the proposed
settlement, which is subject to court approval, Danone must divest its Stonyfield Farms

Annual Report on Competition Policy Developments in the United States
Unclassified


https://www.justice.gov/opa/pr/justice-department-requires-divestiture-danone-s-stonyfield-farms-business-order-danone
https://www.justice.gov/opa/pr/justice-department-requires-divestiture-danone-s-stonyfield-farms-business-order-danone
https://www.justice.gov/opa/pr/justice-department-requires-divestiture-certain-herbicides-insecticides-and-plastics.
https://www.justice.gov/opa/pr/justice-department-requires-divestiture-certain-herbicides-insecticides-and-plastics.

24 N DAF/COMP/AR(2017)18

antitrust agencies on July 27, 2011. See https://www.justice.gov/opa/pr/justice-
department-and-federal-trade-commission-officials-meet-officials-responsible-chinese

82. On May 20, 2016, the heads of the Agencies met in Toronto with their
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closed its investigation without taking enforcement action or that resulted in abandonment
of the transaction by the parties, some after second requests were issued.

87. During FY 2016, the Agencies continued to play leadership roles in the
International Competition Network (fiICN0) and served as ICN Steering Group Members.
At the ICNds annual conference on April 26-29, 2016, in Singapore, the ICN adopted the
Merger Remedies Guide presented by the Merger Working Group. The Guide details the
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programs. In FY 2016, Division attorneys and economists traveled to Argentina, El
Salvador, Honduras, Hungary, India, South Korea, Mexico, Peru, Poland, Ukraine and
Vietnam. A total of 20 travelers participated in 18 different technical cooperation
programs.

93. During the last year, the Division expanded its Visiting International Enforcers
Program. The program is designed to increase mutual understanding and enhance
relations with enforcement partners. This past year, as a part of this program, the
Division hosted enforcers from the United Kingdomds Competition and Markets
Authority (CMA), and the Directorate General for Competition at the European
Commission (DG Comp); while sending a Division economist to the CMA and an
attorney to DG Comp. For the first time, the Divisionds New York Office is participating
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provide to glaucoma patients. Specifically, Representative Jones asked the agencies for
views on the possible competitive impact of Massachusetts House Bill 1973 (HB 1973),
which would expand the scope of practice for optometrists in Massachusetts by
permitting them to treat glaucoma and other optical diseases. See
https://www.ftc.gov/news-events/press-releases/2016/02/federal-antitrust-agencies-
submit-joint-statement-encouraging.

102. Health Care. On January 11, 2016, in response to a request by South Carolina
Governor Nikki Haley, the Agencies submitted a statement regarding the competitive
implications of certificate-of-need (CON) laws and South Carolina House Bill 3250 T a
legislative proposal that ultimately would repeal South Carolinaés CON laws. The
statement explains that the Agencies historically have urged states to consider repeal or
reform of their CON laws because they can prevent the efficient functioning of health
care markets, and thus can harm consumers. As the statement describes, CON laws
create barriers to expansion, limit consumer choice, and stifle innovation. They can also
deny consumers the benefit of an effective remedy for antitrust violations and can
facilitate anticompetitive agreements. In addition, incumbent providers seeking to thwart
or delay entry by new competitors may use CON laws to that end. Arguments favoring
CON laws have not been supported by evidence. See https://www.ftc.gov/news-
events/press-releases/2016/01/agencies-submit-joint-statement-regarding-south-carolina.

103.
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releases/2016/04/ftc-doj-issue-joint-statement-preserving-competition-defense.

7.2. FTC Conferences, Reports, and Economic Working Papers

7.2.1c
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Federal Trade Commission: Fiscal Year 2016 Competition Mission
FTE and Dollars by Program, Bureau & Office

FTE Amount($ in thousands)
Total Promoting Competition Mission 554 135,675
Premerger Notification 19 3,364
Merger & Joint Venture Enforcement 207 36,383
Merger & Joint Venture Compliance 11 1,949
Non-merger Enforcement 135 23,803
Bureau of Economics 14.1 2,425.4
Non-merger Compliance 2 348
Antitrust Policy Analysis 27 4,824
Other Direct 20 3,527

Bureau of Economics - Regional Offices
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