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1. Introduction 

1. 

https://www.gao.gov/assets/670/667557.pdf
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6. Many higher education transactions reflect traditional economic arrangements that 

are familiar to antitrust enforcers²there is a fee (e.g., tuition, room and board, activity 

fees) exchanged for a service (e.g., education, housing, meals).  Some aspects of a 

transaction might at fi
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institutions materially restrains competition on dimensions of price, output, or educational 

quality, it is likely commercial in nature and covered by the Sherman Act. 

10. 7KRVH�QDPHG�GLPHQVLRQV�DUH�IDU�EURDGHU�WKDQ�WKHLU�ODEHOV�LPSO\���³3ULFH´�LQFOXGHV�

more than just the tuition sticker price; it extends at least to scholarships, discounts, room 

and board, and other fees levied by a university.  ³2XWSXW´�LV�EURDGHU�WKDQ�MXVW�WKH�WRWDO�

number of students admitted; it could also include the number of students admitted at any 

particular point in the application process, the application process itself, admissions 

standards, the admission of transfer students, or efforts to recruit applicants or transfer 

VWXGHQWV��)LQDOO\��WKH�QRWLRQ�RI�³TXDOLW\´�HQFRPSDVVHV�D�UDQJH�RI�DJUHHPHQWV��VXFK�DV�WKRVH�

that restrict majors or courses offered, the qualifications of professors hired, the number of 

professors hired, or the perceived or actual difficulty of curricula. 

2.2. Standard of review in educational markets 

11. Under the Sherman Act, an agreement in restraint of trade is judged by its 

reasonableness unless the effect of the agreement is so well understood that it falls into a 

special category of per se offenses, such as price fixing, market allocations, and output 

restrictions.  

12. After the Brown University case, some have incorrectly argued that there are no per 

se illegal agreements among educational institutions, because those institutions necessarily 

have educational quality as a goal.10  The court in Brown University, however, specifically 

QRWHG� WKDW� HGXFDWLRQDO� LQVWLWXWLRQV� DUH� QRW� ³LPPXQH� IURP� per se treatmeQW´� IRU�

³FRPPHUFLDOO\�PRWLYDWHG�FRQGXFW�´11 

13. The U.S. enforcement agencies consider whether an agreement among educational 

institutions deserves 
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Section 1 of the Sherman Act.28  
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