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�8�Q�L�W�H�G���6�W�D�W�H�V 

1. Introduction  

1. �7�K�H�� �8�Q�L�W�H�G���6�W�D�W�H�V�� �6�X�S�U�H�P�H�� �&�R�X�U�W���K�D�V�� �U�H�F�R�J�Q�L�]�H�G�� �F�D�U�W�H�O���D�F�W�L�Y�L�W�\�� �D�V�� �³�W�K�H�� �V�X�S�U�H�P�H�� �H�Y�L�O���R�I��
�D�Q�W�L�W�U�X�V�W���´1  To combat this uniquely pernicious activity, the �'�H�S�D�U�W�P�H�Q�W�� �R�I�� �-�X�V�W�L�F�H�¶�V��
���³�'�2�-�´�����$�Q�W�L�W�U�X�V�W���'�L�Y�L�V�L�R�Q�����³�'�L�Y�L�V�L�R�Q�´�����S�U�R�V�H�F�X�W�H�V���K�D�U�G-core offenses criminally, against 
both corporations and individuals.  

2. Section 1 of the Sherman Antitrust Act makes anticompetitive agreements among 
competitors, including cartel violations, illegal.2  The Division may prosecute Section 1 
offenses either criminally or civilly.  Criminal prosecution dates back to the passage in 
1890 of the Sherman Act, which originally made cartel violations misdemeanors (offenses 
carrying sentences of one year or less); today, these offenses are prosecuted as felonies 
(offenses that may result in prison sentences of more than one year).3  To increase 
transparency and create certainty for businesses, the Division focuses its criminal 
enforcement efforts narrowly, on only per se conduct, or hardcore cartel activity:  price 
fixing, bid rigging, and market or customer allocations.4  U.S. courts have held that per se 
conduct is plainly anticompetitive and there is no need to inquire as to its actual effects.5  

3. In addition to well-publicized corporate fines6 and deterrent terms of imprisonment for 
individuals, other, less visible factors reinforce the criminalization of hardcore cartel 
activity as an effect�L�Y�H���G�H�W�H�U�U�H�Q�W���R�I���W�K�L�V���F�R�Q�G�X�F�W�������'�X�H���W�R���W�K�H���'�L�Y�L�V�L�R�Q�¶�V���S�U�R�V�H�F�X�W�R�U�L�D�O���H�I�I�R�U�W�V����
the Division has learned through its investigations that, in certain cases, members of cartels 
that operated internationally purposefully chose to compete in the United States due i
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2. Criminal Investigations 

5. Within the United States, the Antitrust Division is the sole agency that can authorize 

criminal enforcement of the Sherman Antitrust Act.  To conduct criminal investigations, 

the Division and its law enforcement partners, which include the Federal Bureau of 

�,�Q�Y�H�V�W�L�J�D�W�L�R�Q�����³�)�%�,�´�����D�Q�G���Y�D�U�L�R�X�V���D�J�H�Q�F�\-based inspectors general, can use the same range 

of powerful investigative tools and techniques that are available in all federal criminal 

cases.  The use of all investigative tools and techniques are bound by the due process rights 

of the subjects of the investigation, which are guaranteed by the U.S. Constitution, federal 

statutes, a variety of procedural rules, and Division policy.8 

6. Division attorneys typically investigate criminal cartel activity using the authority of a 

federal grand jury, a unique feature of the American criminal justice system.  Grand juries 

are comprised of twenty-three residents from within a specific judicial district, who meet 

in secret to hear evidence of s�X�V�S�H�F�W�H�G���F�U�L�P�L�Q�D�O���D�F�W�L�Y�L�W�\�������7�K�H���J�U�D�Q�G���M�X�U�\���L�V���³an investigatory 
body charged with the responsibility of determining whether or not a crime has been 
committed. . . . The function of the grand jury is to inquire into all information that might 
possibly bear on its investigation until it has identified an offense or has satisfied itself that 
none has occurred.�´9  

7. The grand jury has the power to compel evidence in the form of documents, physical 

evidence, or testimony through a subpoena.  Failure to comply with a grand jury subpoena 

may result in either civil or criminal contempt charges, or both, and providing false or 

misleading testimony before a grand jury may constitute independent crimes.  Grand jury 

subpoenas, therefore, are powerful investigative tools.  Division attorneys, acting in their 

capacity as advisors to the grand jury, issue subpoenas in the name of the grand jury to 

corporations and individuals to compel the production of evidence of suspected cartel 

violations. 

8. The DOJ combines the grand jury�¶�V���L�Q�Y�H�V�W�L�J�D�W�L�Y�H���S�R�Z�H�U���Z�L�W�K���R�W�K�H�U���L�Q�Y�H�V�W�L�J�D�W�L�Y�H���W�R�R�O�V���W�K�D�W��
are outside the scope of the grand jury.  These include the judicially authorized seizure of 

evidence pursuant to search warrants (similar to dawn raids in other jurisdictions), the 

voluntary production of documents from corporations and individuals, covert (undercover) 

techniques such as wiretaps and conversations recorded consensually by cooperating co-

conspirators, and voluntary witness statements.  

9. In addition to the investigative tools used by all criminal investigators in the DOJ, the 

�/�H�Q�L�H�Q�F�\���3�U�R�J�U�D�P���K�D�V���S�U�R�Y�H�Q���W�R���E�H���R�Q�H���R�I���W�K�H���'�L�Y�L�V�L�R�Q�¶�V���P�R�V�W���L�P�S�R�U�W�D�Q�W���L�Q�Y�H�V�W�L�J�D�W�L�Y�H���W�R�R�O�V��
since it was adopted in its current form in 1993.  The Division is solely responsible for the 

implementation of its leniency program and makes the final determination as to an 

�D�S�S�O�L�F�D�Q�W�¶�V�� �H�O�L�J�L�E�L�O�L�W�\�� �I�R�U�� �O�H�Q�L�H�Q�F�\���� �� �%�R�W�K�� �L�Q�G�L�Y�L�G�X�D�O�V�� �D�Q�G�� �F�R�U�S�R�U�D�W�L�R�Q�V�� �D�U�H�� �H�O�L�J�L�E�O�H�� �I�R�U��
leniency. 

                                                             
8 �$�� �I�X�O�O�� �G�L�V�F�X�V�V�L�R�Q�� �R�I�� �G�X�H�� �S�U�R�F�H�V�V�� �S�U�R�W�H�F�W�L�R�Q�V�� �L�V�� �E�H�\�R�Q�G�� �W�K�H�� �V�F�R�S�H�� �R�I�� �W�K�L�V�� �V�X�E�P�L�V�V�L�R�Q���� �� �7�K�H�� �'�L�Y�L�V�L�R�Q�¶�V�� �P�D�Q�X�D�O�� �L�V��
publicly available.  �8���6�����'�H�S�¶�W���R�I���-�X�V�W�L�F�H�����$�Q�W�L�W�U�X�V�W���'�L�Y�L�V�L�R�Q����Antitrust Division Manual at Ch. III (5
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10. The Corporate Leniency Policy, in particular, is a unique voluntary disclosure program 

under which the first qualifying corporation to self-report its participation in a criminal 

�F�D�U�W�H�O�����D�Q�G���W�K�H�Q���I�X�O�O�\���F�R�R�S�H�U�D�W�H���Z�L�W�K���W�K�H���'�L�Y�L�V�L�R�Q�¶�V���L�Q�Y�H�V�W�L�J�D�W�L�R�Q���R�I���L�W�V���F�R-conspirators, will 

be granted non-prosecution protection.  The policy creates powerful incentives for the 

company to self-report and cooperate with a criminal investigation.10  

11. 
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conduct with deterrent penalties, which are imposed in addition and parallel to other civil 

and administrative consequences.   

15. Most Division cases result in a plea agreement with the defendant, whether a corporation 

or individual.16  Plea agreements are often the most efficient way to resolve criminal 

investigations, including antitrust cases, and they offer value both to the Division and the 

defendant.  They frequently include a reduction in the severity of the penalty that the 

�'�L�Y�L�V�L�R�Q���R�W�K�H�U�Z�L�V�H���P�L�J�K�W���V�H�H�N���L�Q���H�[�F�K�D�Q�J�H���I�R�U���W�K�H���G�H�I�H�Q�G�D�Q�W�¶�V���F�R�P�P�Ltment to cooperate 

with an ongoing investigation.  Even for corporations and individuals that do not qualify 
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residents.44  Finally, the antitrust laws of most states (i.e., state-level, and not federal, 

�D�Q�W�L�W�U�X�V�W�� �O�D�Z�V���� �D�O�O�R�Z�� �W�K�H�� �L�P�S�R�V�L�W�L�R�Q�� �R�I�� �F�L�Y�L�O�� �S�H�Q�D�O�W�L�H�V�Š�H�V�V�H�Q�W�L�D�O�O�\�� �I�L�Q�H�V�Š�U�D�W�K�H�U�� �W�K�D�Q��
criminal prosecution.45 

Suspension or Debarment 

28. Corporations that have been found guilty of a criminal antitrust offense also may be 

administratively suspended or debarred from contracting with federal government agencies 

based on their participation in antitrust conspiracies.  The purpose of suspension and 

debarment is to protect the government from waste, fraud, and abuse that may result from 

contracting with entities that have engaged in criminal conduct.  Among other 

consequences, offers are not solicited from and contracts are not awarded to the suspended 
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4.1. Criminal Litigation  

31. Whe�Q���Q�H�F�H�V�V�D�U�\�����W�K�H���'�L�Y�L�V�L�R�Q�¶�V���F�R�P�P�L�W�P�H�Q�W���W�R���S�U�R�V�H�F�X�W�H���F�U�L�P�L�Q�D�O���F�D�U�W�H�O���R�I�I�H�Q�V�H�V���W�R���W�K�H��
fullest extent extends to litigation in federal courts.  Both corporate and individual 
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violations in the auto parts industry.  German authorities apprehended him in September 

2019, and he was extradited to the United States in February 2020.  Once in the United 

States, he pleaded guilty to the criminal charge against him, and a federal judge sentenced 

�K�L�P���W�R���Q�L�Q�H���P�R�Q�W�K�V�¶���L�P�S�U�L�V�R�Q�P�H�Q�W���D�Q�G���D���I�L�Q�H���R�I�����������������������8�6�'����53   

37. The resources invested in obtaining these results were significant.  Through these 

�H�[�W�U�D�G�L�W�L�R�Q�V���� �W�K�H�� �'�L�Y�L�V�L�R�Q�¶�V�� �$�V�V�L�V�W�D�Q�W�� �$�W�W�R�U�Q�H�\�� �*�H�Q�H�U�D�O�� ���³�$�$�*�´���� �U�H�D�I�I�L�U�P�H�G�� �W�K�H�� �'�2�-�¶�V��
commitment to use all available means to apprehend international fugitives fleeing criminal 

�D�Q�W�L�W�U�X�V�W���F�K�D�U�J�H�V�����Q�R�W�L�Q�J���W�K�D�W���³�Q�H�L�W�K�H�U���W�L�P�H���Q�R�U���G�L�V�W�D�Q�F�H���S�U�R�Y�L�G�H���U�H�I�X�J�H���I�R�U���H�[�H�F�X�W�L�Y�H�V���Z�K�R��
�F�R�Q�V�S�L�U�H���W�R���F�K�H�D�W���$�P�H�U�L�F�D�Q���F�R�Q�V�X�P�H�U�V���´54  

4.3. Civil Recovery Under Clayton Act 4A  

38. In addition to imposing criminal fines on corporations for antitrust violations, the federal 

government of the United States may seek treble civil damages from the conspirators under 

Section 4A of the Clayton Act in cases where the government itself is a victim of the 

conspiracy.55  While this provision of U.S. antitrust laws historically has been 

underutilized, in 2018 and 2019, the DOJ successfully obtained both criminal fines and 

civil recoveries under Section 4A in its investigation and prosecution of five South Korean 

petroleum and refinery companies.  These were the first Section 4A recoveries in many 

�\�H�D�U�V���D�Q�G���W�K�H���O�D�U�J�H�V�W���U�H�F�R�Y�H�U�L�H�V���X�Q�G�H�U���6�H�F�W�L�R�Q�����$���L�Q���W�K�H���'�L�Y�L�V�L�R�Q�¶�V���K�L�V�W�R�U�\��56   

39. �7�K�H���E�L�G���U�L�J�J�L�Q�J���L�Q�Y�R�O�Y�H�G���W�K�H���F�R�P�S�D�Q�L�H�V�¶���V�X�S�S�O�\���R�I��fuel to American military bases in South 

Korea.  Because of the significance of the harm inflicted on the United States by this 

criminal conduct, the dual sanction of civil penalties and criminal fines was important to 

�U�H�L�Q�I�R�U�F�H���W�K�H���'�L�Y�L�V�L�R�Q�¶�V���N�H�\���P�L�V�V�L�R�Q��of detecting, prosecuting, and deterring criminal bid-

rigging offenses.  To that end, the Division also commenced a separate and parallel civil 

investigation, in conjunction with another DOJ division, to pursue claims based on the 

�F�R�P�S�D�Q�L�H�V�¶�� �I�D�O�V�H�� �V�W�D�W�H�P�H�Qts to the United States government in connection with the 

conspiracy.   

40.  The Division ultimately imposed criminal fines on the five companies totalling $150 

million (USD).  In separate civil settlements with the DOJ, the same companies also agreed 

to resolve parallel civil antitrust and False Claims Act57 violations and pay more than $200 

million in damages to the United States.  

41. �7�K�H�V�H�� �6�H�F�W�L�R�Q�� ���$�� �U�H�F�R�Y�H�U�L�H�V�� �G�H�P�R�Q�V�W�U�D�W�H�� �W�K�H�� �'�2�-�¶�V�� �F�R�P�P�L�W�P�H�Q�W�� �W�R�� �S�U�R�V�H�F�X�W�L�Q�J�� �F�D�U�W�H�O��
conduct to the fullest extent possible, using all available tools.  �$�V���W�K�H���'�L�Y�L�V�L�R�Q�¶�V���$�$�*���V�D�L�G��
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procurement officials.62  It is anticipated that the PCSF also will play an integral role in 

efforts to combat any procurement fraud related to the COVID-19 pandemic.  

4.5. Corporate Compliance Policy 

46.

https://www.justice.gov/opa/speech/deputy-assistant-attorney-general-richard-powers-delivers-remarks-13th-international
https://www.justice.gov/atr/page/file/1182001/download
https://www.justice.gov/opa/speech/deputy-assistant-attorney-general-richard-powers-delivers-remarks-29th-annual-antitrust
https://www.justice.gov/opa/speech/deputy-assistant-attorney-general-richard-powers-delivers-remarks-29th-annual-antitrust
https://www.justice.gov/atr/file/761166/download
https://www.ussc.gov/sites/default/files/pdf/guidelines-manual/2018/GLMFull.pdf
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