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�8�Q�L�W�H�G���6�W�D�W�H�V 

1. The United States has long recognized the attorney-client privilege alongside 
several other means of protecting confidential material.1  The privilege is grounded in the 
belief that to best exercise their legal rights and fulfill their legal duties, individuals must 
be able to confide in a legal expert who will vigorously defend their position.  Absent the 
privilege, clients will be circumspect in what they tell their lawyers and when they tell 
them.  Such circumspection undermines effective representation.2  

2. In U.S. v. Upjohn, the U.S. Supreme Court explained that the purpose of privilege 
�³�L�V�� �W�R�� �H�Q�F�R�X�U�D�J�H�� �I�X�O�O�� �D�Q�G�� �I�U�D�Q�N�� �F�R�P�P�X�Q�L�F�D�W�L�R�Q�� �E�H�W�Z�H�Hn attorneys and their clients, and 
thereby promote broader public interests in the observance of law and administration of 
justice.  The privilege recognizes that sound legal advice or advocacy serves public ends 
and that such advice or advocacy depends upon the lawyer�¶s being fully informed by the 
�F�O�L�H�Q�W���´3  The court further explained �W�K�D�W�� �W�K�H�� �S�U�L�Y�L�O�H�J�H�� �S�U�R�W�H�F�W�V�� �³�Q�R�W�� �R�Q�O�\�� �W�K�H�� �J�L�Y�L�Q�J�� �R�I��
professional advice to those who can act on it, but also the giving of information to the 
lawyer to enable him to give so�X�Q�G���D�Q�G���L�Q�I�R�U�P�H�G���D�G�Y�L�F�H���´4   

3. As the U.S. legal system favors transparency, privileges, including the attorney-
client privilege, are usually narrowly applied.  The person or entity asserting the privilege 
bears the burden of establishing that the circumstances warrant application of the privilege.5 

4. There are four elements necessary to establish the attorney-client privilege.  First, 
the person or entity asserting the privilege must be a client.  Second, the person to whom 
the communication is made must be licensed as an attorney.  Third, the communication 
must be intended to be confidential.  And, fourth, the communication must 
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determination of the privilege claim.  Until disputes regarding applicability of the privilege 
are resolved, staff may not use the documents. 

16. U.S. agency policy with respect to (1) sharing privileged information with non-U.S. 
competition authorities and (2) treatment of privileged information received from non-U.S. 
competition authorities is set forth in the �D�J�H�Q�F�L�H�V�¶���$�Q�W�L�W�U�X�V�W���*�X�L�G�H�O�L�Q�H�V for International 
�(�Q�I�R�U�F�H�P�H�Q�W�� �D�Q�G�� �&�R�R�S�H�U�D�W�L�R�Q�� ���³�,�Q�W�H�U�Q�D�W�L�R�Q�D�O�� �*�X�L�G�H�O�L�Q�H�V�´��11 and Model Confidentiality 
Waiver.12  Section 5 of the International Guidelines, which addresses international 
�F�R�R�S�H�U�D�W�L�R�Q�����S�U�R�Y�L�G�H�V���W�K�D�W���W�K�H���³�$�J�H�Q�F�L�H�V���Z�L�O�O���S�U�R�W�H�F�W���L�Q�I�R�U�P�D�W�L�R�Q���U�H�F�Hived from a foreign 
authority pursuant to a waiver under applicable provisions of U.S. law.  The Agencies will 
not seek information that is privileged under U.S. law from foreign authorities through 
�Z�D�L�Y�H�U�V���R�U���R�W�K�H�U���F�R�R�S�H�U�D�W�L�Y�H���D�F�W�L�Y�L�W�L�H�V���´13 

17. Under the agen�F�L�H�V�¶ Model Waiver, if parties notify the U.S. agencies of 
inadvertently produced privileged information, the agencies will not provide a non-U.S. 
competition authority with copies of such information or will request the return of such 
information, as appropriate.  The Model Waiver assures the parties that the agencies will 
not seek information protected by a U.S. legal privilege from a non-U.S. competition 
authority.  To the extent possible, an entity providing material to a non-U.S. competition 
authority should clearly identify the information that would be subject to U.S. legal 
privilege.  If the U.S. agencies receive information from a non-U.S. competition authority 
that an entity claims is privileged in the United States, the U.S. agencies will treat such 
information as inadvertently produced privileged information.14 

                                                      
11 Antitrust Guide
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