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1. Substance and process in government antitrust investigations go hand in hand. Regardless of the
outcome of an investigation, concerns about process create the impression that substantive results are
flawed, whereas a fair, predictable, and transparent process bolsters the legitimacy of the enforcement
outcome.

2. This submission provides an overview of the practices of the Antitrust Division of the U.S.
Department of Justice (“D0OJ”) and the Federal Trade Commission (“FTC”) (together, “the Agencies™)




DAF/COMP/WP3/WD(2010)24

decisions that apply the general statutory provisions to specific facts as presented through adversarial
litigation. As the United States Supreme Court has explained:

Congress . .. did not intend the text of the Sherman Act to delineate the full meaning of the
statute or its application in concrete situations. The legislative history makes it perfectly clear
that it expected the courts to give shape to the statute’s broad mandate by drawing on common-
law tradition.®

5. The extensive body of court decisions under the common-law system is an important way that
substantive legal standards become known and transparent to the business community, lawyers,
economists, and consumers.” In addition, the FTC, through its administrative enforcement process,
contributes to the body of decisional law interpreting the Clayton and FTC Acts.

6. The Agencies also publicize substantive guidance, including information about how they decide
whether to open an investigation or challenge conduct on antitrust grounds. Both agencies have published



http://www.justice.gov/atr/public/speeches/250635.pdf
http://www.justice.gov/atr/public/guidelines/1791.pdf
http://www.justice.gov/atr/public/guidelines/0558.pdf
http://www.ftc.gov/os/2000/04/ftcdojguidelines.pdf
http://www.justice.gov/atr/public/guidelines/215247.htm
http://www.justice.gov/atr/public/guidelines/hmg.pdf
http://www.ftc.gov/bc/guidance.shtm
http://www.justice.gov/atr/public/guidelines/guidelin.htm
http:industries.13
http:investigations.10
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curiae briefs in private litigation that describe



http://www.justice.gov/atr/public/speeches/206611.htm
http://www.justice.gov/atr/public/speeches/3952.htm
http://www.justice.gov/atr/public/criminal.htm
http://www.justice.gov/atr/public/220237.htm
http:http://www.justice.gov
http://www.justice.gov/atr/public/speeches/249974.pdf
http://www.ftc.gov/bc/advisory.shtm
http://www.justice.gov/atr/public/busreview/201659a.htm
http://www.ftc.gov/ogc/briefs.shtm
http://www.justice.gov/atr/public/appellate/appellate.htm
http://www.justice.gov/atr/cases/f250300
http://www.concurrences.com/article_revue_web.php3?id_article=30209&lang=en
http:investigations.20
http:website.18
http:important.17
http:intentions.16
http:policies.15
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open with the parties regarding how an investigation is proceeding and when major landmarks are
approaching. Together, these sources give parties a good idea of how DOJ will evaluate matters before it,



http://www.justice.gov/atr/public/8430.pdf
http:conflicts.25
http://www.justice.gov/atr
http://www.ftc.gov/bc/BCUsersGuide.pdf
http://www.ftc.gov/bc/hsr/index.shtm
http://ecfr.gpoaccess.gov/cgi/t/text/text
http://www.justice.gov/atr/public/speeches/219332.htm
http:investigation.27
http:constraints.24
http:mission.23
http:rules.22
http:procedures.21
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Parties are especially urged to open a continuing dialogue with agency economists early in any
investigation, r to address issues related to the collection and analysis of relevant data and the applicability
of different potential economic theories.® Parties are also free to submit “white papers” containing
argument, facts, and theories they believe relevant during the investigation. Notably, Part Il of the
Commission’s rules, which govern investigations, state: “Any person under investigation compelled or
required to furnish information shall be advised of the purpose and scope of the investigation and of the
nature of the conduct constituting the alleged violation which is under investigation and the provisions of
law applicable to such violation.””

13. Similarly, in a typical DOJ investigation, these ongoing discussions with parties will engage
more and more senior staff and policy officials, including the Deputy Assistant Attorneys General, as the
investigation proceeds, allowing DOJ and the parties to refine and narrow the open issues.*



http://www.ftc.gov/be/bestpractices.shtm
http:experts.32
http:means.31
http:issues.30
http:theories.28



http://www.uscourts.gov/rules/CV2008.pdf
http:proceeding.37
http:cases.36
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their role as antitrust enforcers -- an appropriate settlement is often sufficient to achieve the goals of the
antitrust enforcement while both conserving resources and enabling the parties to achieve their legitimate
business objectives. Accordingly, the Agencies view the opportunity for parties to present settlement
options 3%nd to discuss consensual resolution as a key aspect of a fair and transparent investigation
process.

5. Opportunities to be heard before adverse decisions are taken

22. As indicated, DOJ cannot unilaterally order parties to take or not take certain actions (e.g., block
a merger). Instead, DOJ must file a lawsuit in court to obtain relief, and defendants to such lawsuits are
entitled to a formal hearing or trial before a court takes final action against them. As noted above, once a
case proceeds to trial, constitutional law and rules of federal procedure provide many opportunities for
defendants to present evidence and make arguments in their favor.

23. The FTC, by contrast, has the power to order respondents to “cease and desist” from
anticompetitive practices if the Commission finds, after a full administrative proceeding, that a law
violation has occurred. Parties may seek reconsideration of that decision as well as a stay by a federal
appellate court. As explained above, parties have the opportunity to be heard through these processes
before a decision is made against them. If the FTC wishes to block a merger pending an administrative
proceeding to determine the lawfulness of the transaction, however, it must, like DOJ, seek relief in U.S.
district court.

24. There is no opportunity for a formal hearing before either of the Agencies before the Agencies
decide to file a complaint. However, as discussed more fully above, both agencies afford parties in civil
investigations significant ongoing informal opportunities to be heard on the merits before deciding whether
to bring a lawsuit. As mentioned, parties in civil matters are able to submit written materials detailing their
positions, and they typically are able to meet directly with the Assistant Attorney General in the case of
DOJ, Commissioners in the case of the FTC, and other senior officials at either agency, to explain their
case. It is not unusual for the agencies to alter or refine their thinking in response to those meetings and
submissions. While this procedure does not involve formal witness testimony, business executives and
industry or economics experts, as well as the parties’ lawyers, often attend to explain their views.

6. Length of agency investigations

25. For both Agencies, the time limits of merger review are structured by the Hart-Scott-Rodino
(“HSR”) Act.*



http://www.justice.gov/atr/public/speeches/215514.htm
http://www.justice.gov/atr/public/speeches/219332.htm
http://www.justice.gov/atr/public/guidelines/205108.htm
http:process.38



http://www.justice.gov/atr/public/220240.pdf
http://www.justice.gov/atr/public/220237.htm
http://www.ftc.gov/os/2006/02/mergerreviewprocess.pdf
http://www.ftc.gov/bc/earlyterm/index.shtml
http:progress.45
http:milestones.44
http:transaction.42
http:investigations.41
http:anticompetitive.40
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29. If the agency initiates an enforcement proceeding by issuing an administrative complaint, an
administrative law judge will issue an initial decision after a trial. The complaint, hearing record, and
initial decision are public documents, except to the extent they contain confidential information submitted
by private parties.”® Similar to a complaint filed in federal district court, the administrative complaint must
contain a “clear and concise factual statement sufficient to inform each respondent with reasonable
definiteness of the type of acts or practices alleged to be in violation of the law,” as well as a “[r]ecital of
the legal authority and jurisdiction for institution of the proceeding.”’ The initial decision is subject to
review by the full Commission, and the Commission’s decision, in turn, is subject to review by a U.S.
court of appeals. Both of these decisions are also public documents.*®

30. The Commission’s acceptance of a proposed consent agreement also initiates a public process,
whether before or after an enforcement action has been initiated. Every consent agreement proposed must
contain certain provisions, largely designed to ensure that the decree is enforceable and legally sustainable
in case compliance problems arise later.*



http://www.ftc.gov/os/2002/10/cruisestatement.htm
http://www.ftc.gov/os/caselist/0510001/050830stmt0510001.pdf
http://www.ftc.gov/os/caselist/0710170/071220statement.pdf
http://www.ftc.gov/os/closings/091223scottwhitestmt.pdf
http:investigations.51
http:settlement.50
http:later.49
http:documents.48
http:parties.46



http://www.justice.gov/atr/public/guidelines/201888.pdf
http://www.ftc.gov/speeches/other/030404simonsaba.htm
http://www.ftc.gov/speeches/other/021024mergerenforcement.htm
http:improve.58
http:matters.56
http:events.54
http:investigation.52



http://www.justice.gov/atr/public/press_releases/2008/239167.pdf
http:effect.61
http:court.60
http:impartially.59

