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1. Introduction 

1. The United States has two antitrust enforcers – the U.S. Department of Justice (“DOJ”), through 
its Antitrust Division (“Division”), and the Federal Trade Commission (“FTC” or “Commission”) 
(together, “Agencies”).  DOJ is part of the executive branch, while the FTC is an independent agency.  Of 
the three primary antitrust statutes in the United States, DOJ enforces one, the Sherman Act;1 the FTC 
enforces another, the FTC Actct;1

http://www.ftc.gov/bc/international/docs/transparency_us.pdf


http://www.justice.gov/atr/public/speeches/249974.htm
http://www.ftc.gov/be/ftcbebp.pdf
http://www.ftc.gov/os/2002/12/bcguidelines021211.htm
http://www.justice.gov/atr/public/220237.htm
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12. 

http://www.ftc.gov/os/2008/12/081201hsrmergerdata.pdf
http:recipient.11


http://www.justice.gov/atr/public/guidelines/215247.pdf
http://www.justice.gov/atr/public/8430.pdf
http:information.16
http:Procedure.15
http:conference.14
http:Counsel.13


http:Manual.19
http:restrictions.17
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competitor.21 The model order accomplishes this goal by limiting the disclosure of such materials to the 
administrative law judge and staff, Commission employees, outside counsel of record for any respondent 
(provided they are not employees of a respondent) and anyone retained by outside counsel to assist in 
hearing preparation (provided they are not affiliated with a respondent, and any witness or deponent who 
may have authored or received the information in question).  Thus, for the respondent, the model protective 
order requires disclosure to be limited to outside counsel, and does not allow confidential third-party 
materials to be disclosed to in-house counsel or business employees of the respondent.22 

24. Upon receiving an appropriate request from a congressional committee, the FTC may share 
confidential information.  When it receives such a request, the FTC typically seeks to minimize the 
exposure of any confidential materials by making presentations to congressional members or their staff in 
confidential briefings, before which the FTC notifies the members and their staff in writing about the 
confidential nature of the information to be provided and requests that the information remain confidential. 

http://www.internationalcompetitionnetwork.org/uploads/library/doc330.pdf
http:III.E.6.b.ii
http:litigation.26
http:judges.25
http:purposes.24
http:request.23
http:respondent.22
http:competitor.21
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may vary, but it is not uncommon during pretrial proceedings for such orders to require especially sensitive 
information to be filed under seal with access limited to the parties’ attorneys.27 

26. 

http://www.justice.gov/atr/public/guidelines/205108.htm
http:proceeding.32
http:tolerated.30
http:adjudicator.28
http:attorneys.27
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kinds of cases that the Agencies can settle.  The Agencies view the opportunity for settlement as an 
essential part of their role as antitrust enforcers First, an appropriate settlement is often sufficient to 
achieve the goals of antitrust enforcement while conserving resources.  Second, providing the parties with 
the opportunity to present settlement options and to discuss consensual resolution is a key aspect of a fair 
and transparent investigation process.  Both merger and civil non-merger cases often are resolved in a 

http:conclusion.35
http:violation.33
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33. The Part 3 Rules also include strict deadlines to expedite its process.  For example, the 

http:judge.40
http:briefs.39
http:objections.38
http:findings.37
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arguments or facts that may support the parties’ positions, providing the parties with the Agencies’ view on 
an investigation’s progress and the legal theories supporting the investigation, and allowing for internal 
assistance and independent review of the investigation’s development by high-level management, 
economists, and other experts. Throughout the process, the Agencies are required to keep sensitive 
commercial information confidential, protecting the submissions of both parties and third parties by not 
disclosing such sensitive materials to the public.  Finally, if the DOJ or the FTC formally requests 
information from targets through, for example, a subpoena, or bring enforcement actions against the 
targets, the opposing parties have the opportunity for independent review in federal district court.  The 
agencies regularly review their procedures and practices and update them when necessary to further the 
public interest and provide a fair and open dialogue with parties. 

 12 




