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During FY97, the two agencies reviewed 3,702 transactions reported under the Hart-Scott-
Rodino ("HSR") Act, an increase of 20 percent over the previous year.  A wide variety of industries were
involved including defense, hospitals, pharmaceuticals, transportation, computer technology and energy.
The Division initiated 277 merger investigations and challenged 14 mergers; 17 transactions were
restructured or abandoned prior to the filing of a complaint as a result of an announced challenge.  The
FTC initiated 285 investigations of HSR transactions and investigated 45 transactions with second requests
for information which resulted in 18 consent orders, seven abandoned transactions, and authorization of
the filing of preliminary injunction actions to block three proposed mergers, two of which were abandoned
by the parties.  One of the FTC’s most notable merger investigations involved the Staples/Office Depot
transaction, the largest merger litigated by the government in recent years.  The Commission estimates that
by blocking the merger, it saved consumers around $1 billion over a five year period.  In addition, the FTC
secured a record-high of $9.35 million in civil penalties in HSR enforcement actions against firms that
failed to observe the premerger notification requirements and waiting periods under the HSR Act before
consummating a notifiable merger.
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II. Enforcement of antitrust laws and policies:  Action against anticompetitive practices

A. Department of Justice and FTC Statistics

1) DOJ Staffing and Enforcement Statistics

12. At the end of FY97, the Division had 804 employees: 345 attorneys, 49 economists, 186
paralegals and 224 support staff.

13. During FY97, the Antitrust Division opened 362 investigations and filed 58 antitrust cases, both
civil and criminal, in federal court.  The Division was a party to 12 U.S. antitrust cases decided by the
federal Courts of Appeals and filed amicus curiae briefs in three Court of Appeals cases and two Supreme
Court cases.

14. During FY97, the Division filed 38 criminal cases and indicted 24 corporations and 29
individuals.  Thirty corporate defendants and 17 individuals were assessed fines totaling $205.2 million
and 3 defendants were sentenced to a total of 789 days of incarceration.  Another 9 individual defendants
were sentenced to spend a total of 1,270 days in some form of alternative confinement.

15. During FY97, 3,702 proposed mergers and acquisitions were reported for review under the
notification and filing requirements of the Hart-Scott-Rodino Antitrust Improvements Act of 1976 ("HSR
Act"), which represents an increase of 20 per cent over the previous year.  A wide variety of industries
were involved including defense, hospitals, pharmaceuticals,  transportation,  computer technology and
energy. The Division investigated 277 mergers and challenged 14; 17 transactions were restructured or
abandoned prior to the filing of a complaint as a result of an announced challenge.  The Division also
screened a total of 1,850 bank mergers.  The Division opened 362 civil investigations, both merger and
non-merger, and issued 1,629 civil investigative demands (a form of compulsory process).  The Division
filed 6 non-merger civil complaints.   Also during FY97, the Division responded to 38 requests for review
of written business proposals.

2) FTC Staffing and Enforcement Statistics

16. At the end of FY97, the FTC’s Bureau of Competition had 224 employees: 141 attorneys, 44
other professionals and 33 clerical staff.  The FTC also employs about 40 economists who participate in its
antitrust enforcement activities.

17. The Commission staff initiated 285 investigations of HSR transactions and investigated 45
transactions with second requests for information.  The Commission also investigated 89 non-HSR
mergers.  The Commission’s investigations resulted in 18 consent orders, seven abandoned transactions
and authorization of the filing of preliminary injunctions actions to block three proposed mergers, two of
which were abandoned by the parties. The Commission also issued one administrative complaint and one
final order.

18. In the non-merger area, the Commission accepted four consent agreements during FY97 that
involved legal theories such as boycotts, resale minimum price fixing, and horizontal price-fixing in such
sectors as health care, agricultural chemicals, and retail sales of automobiles.  An Administrative Law
Judge issued an initial decision upholding a Commission complaint. The Commission issued one final
order.

19. In addition, the Commission filed two civil penalty enforcement actions totaling $5.75 million
under Section 7A of the Clayton Act for violations of the premerger notification requirements.  One
represented the largest civil penalty ever obtained under the HSR Act for a single transaction - $5.6
million dollars.  In addition, the Commission filed two civil penalty actions for violations of final cease
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and desist orders, totaling $3.6 million.  The total civil penalties assessed were a record-high of $9.35
million.

20. Staff of the Bureau of Competition provided guidance to industry through 11 advisory opinion
letters on whether specific health care arrangements might violate antitrust laws. The arrangements
concerned the following: medical standards, pharmaceutical sales, pharmacist network, ambulance
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jury in Houston found Maloof guilty of both counts.  He is currently awaiting sentencing.
(most recent case:  U.S. v. Mark Albert Maloof).

2) DOJ Non-merger civil enforcement

42. On December 3, 1996, the Department announced it would close its investigation into the way
AC Nielsen Co. contracted its services for tracking retail sales because the company had reached an
agreement with the European Commission that alleviated any anticompetitive concerns.  The Division had
been investigating whether Nielsen, in contracting with multinational customers, had illegally bundled or
tied the terms of contracts in one country with those of other countries.  This type of conduct occurred
mostly in Europe and had its greatest impact there, and was the subject of an antitrust investigation by EU
competition authorities.  DOJ and DG-IV officials cooperated extensively throughout the course of their
investigations, and when Nielsen formally committed to the European Commission that it would not tie or
link the terms of its contracts in one country to the terms of contracts for similar services in other
countries, the Department concluded that the practices it had been investigating would not continue, and
closed its investigation.

43. On January 22, 1997, Judge Harold Greene ruled on an important discovery issue relating to the
Department’s investigation of allegations of worldwide price-fixing and group boycott behavior by the five
major record companies in connection with music videos supplied to music video programmers.  The
record companies had responded to civil investigative demand (CID) requests related to their domestic
activities but refused to produce U.S.-located documents and information related to foreign activity on the
grounds that the Division lacked jurisdiction to investigate this conduct.  Judge Greene rejected these
arguments, holding that (1) jurisdictional challenges to CIDs should not be upheld absent a ?patent lack of
jurisdiction;? (2) the Foreign Trade Antitrust Improvements Act does not exempt foreign price-fixing from
the reach of the Sherman Act if that activity has the requisite effect on U.S. domestic or export commerce;
and (3) it was premature to consider the issue of international comity at the investigative stage.

44. On April 28, 1997, the Department disclosed that it had made a formal request to the EU’s
competition authorities to investigate possible anticompetitive conduct by European airlines that may be
preventing U.S.-based airline computer reservation systems from competing effectively in certain
European countries.  This was the first formal positive comity request under the 1991 U.S.-EU antitrust
cooperation agreement.  The Department had been investigating whether the three large EU airlines that
own Amadeus, the dominant computer reservation system in Europe, maintained that dominance by
withholding air fare information and functionality from U.S. computer reservation systems that do
business in Europe.  The Department concluded that the European Commission was in the best position to
investigate the conduct because it occurred in its home territory and consumers there are the ones
principally harmed if competition has been diminished.  The Department maintains a strong interest in the
matter, and will continue to investigate the possibility that similar conduct may be preventing U.S.-based
computer reservations systems from competing effectively in a number of countries in South America.

45. On July 18, 1997, the Division filed a civil suit against two U.S. and one Swiss oil trading firms
for allegedly colluding in order to lower their payments to U.S. oil brokers.  In United States v. AIG
Trading Corporation (7 Trade Reg. Rep. (CCH) ¶45,097 Case No. 4295, S.D.N.Y.), the Division alleged
that the three companies exchanged information on broker commissions involving contracts for North Sea
crude oil in an effort to lower their payments to U.S. brokers.  According to the terms of the consent
decree reached between the Division and the defendants, the companies are prohibited from agreeing with
any trader to fix, lower, raise, stabilize, or maintain any brokerage commission or to exchange any
information concerning such commissions.
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care industry, in particular mergers among physician practices and the formation of nonexclusive
physician networks and other service networks (e.g., hospitals, home health agencies).  Among the other
Reviews undertaken by the Division during FY97, requests were made by a grocery price auditing firm, a
fisheries cooperative seeking to allocate fishing quotas amongst its members, a group developing escalator
safety standards, and an organization holding patent licenses and distributing royalties.  The texts of the
Business Review Letters issued during FY97 can be found at 6 Trade Reg. Rep (CCH) ¶44,097; those of
particular interest are described hereafter.

58. A provider of price auditing services for grocery retailers, DataCheck, Inc., sought approval to
purchase shelf price data from retailers and then sell it to other retailers.  The Division stated in its letter
that the measures taken by DataCheck to prevent its proposed system from being used in any manner that
would facilitate price fixing were satisfactory and eliminated any potential anticompetitive effects.  (Letter
dated January 6, 1997.)

59. Attorneys from sixteen law firms (located in 13 cities) sought a Business Review Letter
concerning their plan to offer legal services to construction industry clients on a returnable flat fee basis.
The plan would not obligate attorneys to charge a certain amount and members would be allowed to
withdraw from the group or to accept client engagements on other terms without withdrawing.  The
Division stated in its letter that the effect may, in fact, be procompetitive by reducing legal prices and
client uncertainty and thus did not warrant antitrust intervention.  (Letter dated January 17, 1997.)

60. The Russell-Stanley Corporation, a manufacturer of steel drums, sought to organize joint sales
ventures among steel drum manufacturing firms with whom it does not compete.  This proposal resulted
from a request by larger customers who wished to single source bids, an uncommon practice in the
industry.  According to the proposal, Russell-Stanley would act as the principal contractor of national bids
to service those customers wishing to single source their purchases.  Because the communication of
pricing information would be strictly limited, the Division chose not to challenge the proposed
arrangement.  (Letter dated May 20, 1997.)

61. A group of four fisheries and fish processors requested a Business Review Letter regarding their
proposed formation of The Whiting Conservation Cooperative, an organization to allocate amongst its
members the government-established quota of Pacific Whiting, a species of fish.  The Division foresaw no
anticompetitive effects of the arrangement and thus chose not to challenge the proposal.  (Letter dated
May 20, 1997.)

62. The National Elevator Industry, Inc., a trade association consisting of thirty-four domestic
manufacturers and installers of escalators, proposed a joint venture with an independent consultant to
develop more uniform and comprehensive safety standards for escalator design and installation.  The
Division, while stating that until the new standard is developed it is impossible to ascertain its competitive
impact, chose not to challenge the joint venture because it did not involve the exchange of competitively
sensitive information and thus did not disadvantage non-members.  (Letter dated May 30, 1997.)

63. MPEG LA, L.L.C. sought to offer a package license of intellectual property patents that are
essential to compliance with the MPEG-2 compression technology standard, an international standard
endorsed by the Motion Picture Experts Group of the International Organization for Standards, the
International Electrotechnical Commission, and the International Telecommunications Union
Telecommunication Standardization Sector. The firms holding the essential patents and wishing to
participate in the joint licensing agreement were the Trustees of Columbia University, Fujitsu Limited,
General Instrument Corporation, Lucent Technologies Inc., Matsushita Electric Industrial Co., Ltd.,
Mitsubishi Electric Corporation, Philips Electronics N.V., Scientific-Atlanta, Inc., Sony Corporation, and
Cable Television Laboratories, Inc.  In essence, the new group would sell licenses to manufacturers of
video compression components seeking to utilize the intellectual property contained in the essential
patents.  The Division determined that the joint licensing agreement, limited to technically essential
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patents as determined by an independent expert, would have procompetitive effects and therefore did not
warrant intervention.  (Letter dated June 26, 1997.)

64. In the one Business Review denied in FY97, the Division denied a request for approval of a
proposed merger among three groups of gastroenterologists in Pennsylvania.  The Division concluded that
the merger as proposed would likely have anticompetitive effects.  In its analysis, the Division found the
relevant geographic market to be much smaller than the market claimed by the parties proposing the
merger.  As a result, the newly created group would have significant market share and would be able to
increase prices for gastroenterology services in the area.  (Letter dated July 7, 1997.)

III. Enforcement of antitrust laws and policies:  Mergers and concentrations

A. Department of Justice and FTC merger statistics

1) DOJ review of mergers

65. The Division initiated 277 merger investigations, 220 HSR and 57 non-HSR.  Of the 220 HSR
investigations, 120 involved second requests and/or civil investigative demands ("CIDs").  Of the 57
non-HSR merger investigations, 13 involved the issuance of CIDs.

2) FTC review of mergers

66. Based on its review of premerger notification reports, the FTC investigated 45 transactions with
second requests for information.

3) Enforcement of Premerger notification rules

67. The Commission and the Department actively have enforced the filing requirements of the
Hart-Scott-Rodino (HSR) Act by bringing cases in federal court to obtain civil penalties. In FY97, two
civil penalty actions were brought.

68. In February 1997, Harry Figgie, Jr. and Figgie International Inc. agreed to pay a $150,000 civil
penalty for failing to pre-notify Mr. Figgie’s acquisition of restricted voting securities of Figgie
International as required by the HSR Act.  Figgie International Inc., File 941-0027, Civ. Action No.
1:97CV 00302, 5 Trade Reg. Rep. (CCH) ¶24,209.

69. The Commission filed a complaint and consent agreement in federal district court in June 1997,
settling charges that Mahle GmbH, a German piston manufacturer, and Metal Leve S.A., a Brazilian
competitor, failed to notify Mahle's proposed acquisition of a controlling interest in Metal Leve as
required under the HSR Act.  The agreement provides for Mahle and Metal Leve to pay a record $5.6
million civil penalty to resolve the charges.  Mahle GmbH, File 961-0085, Civil Action No. 1:97
CV01404, 5 Trade Reg. Rep. (CCH) ¶24,291.

B. Significant merger cases

1) DOJ merger challenges or cases

70. In FY97, the Division filed four merger lawsuits against radio companies, each resulting in a
consent decree requiring the restructuring of the merger.  United States v. American Radio Systems
Corporation (1997-1 Trade Cas. (CCH) ¶71,747, D.D.C.) was the first challenge ever of a radio joint sales
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IV. Regulatory and Trade Policy Matters

A. Regulatory policies

1) DOJ activities with respect to Federal and State Regulatory Matters

91. The Division participates actively in regulatory proceedings in order to promote competition.
During FY97, the Division filed comments in:

− various Federal Communications Commission (FCC) proceedings, including Regional Bell
Operating Company applications to provide in-region interLATA services in the States of
Oklahoma and Michigan, and reform of access charges;

− Antitrust Immunity for Motor Carrier Rate Bureaus:  On August 18, 1997, the Division filed
comments with the Surface Transportation Board opposing continued antitrust immunity for
motor carrier rate bureau agreements.  Under these agreements, trucking firms enjoy
immunity from the antitrust laws to meet, discuss, and agree on general rate increases.  The
Division’s comments explained that even in a competitively-structured industry, such
conduct could lead to rates in excess of competitive levels and that there is no reason to take
such a risk -- rate bureau functions that benefit the public could continue without immunity.
If the Board nonetheless continues antitrust immunity, the Division urged it to deny the rate
bureaus nationwide authority because expanding the geographic scope of collective
ratemaking could exacerbate rate bureaus’ market power;

− Judicial Conference -- adoption of ABA’s recommended citation form: On March 14, 1997,
the Department filed comments with the Committee on Automation and Technology of the
Judicial Conference of the United States, recommending that the federal courts adopt the
case law citation form recommended by the American Bar Association (ABA).  The
comments state that ?[b]y keying on a particular publisher and by identifying the location of
cited text on the basis of that publisher’s layout of a printed book, the current system
unnecessarily hampers the usage of other publishers’ electronic products in two ways.  The
chosen publisher enjoys a special advantage and the entire system is founded on a type of
textual division that is undesirable in electronic media.?  The comments recommend the
ABA’s media-neutral citation system which will loosen restrictions on competition among
case law providers and encourage innovation, outweighing the costs on the courts which
would be responsible for numbering paragraphs and assigning sequential opinion numbers;

− Railroad Merger -- Union Pacific and Southern Pacific:  On August 20, 1997, the Division
filed reply comments with the Surface Transportation Board in its oversight proceeding on
the effectiveness of trackage rights remedies ordered in its decision approving the UP/SP
merger (discussed in FY96 annual report, para 87 -- the Division had opposed the merger as
anticompetitive, arguing that it would limit competition in markets with over 6 billion in
revenues, and that trackage rights would not preserve competition.)  The Division’s
comments urged the Board to take additional action to protect shippers adversely affected by
the merger, such as identifying which shippers BNSF may serve (with its trackage rights)
and addressing actions by UP that prevent BNSF from offering competitive service.  In
addition, the Division argued that the Board should remain wary of the ultimate effectiveness










