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COMPETITION IN PROFESSIONAL SERVICES

United States

1 Regulation of professions in the U.S. occurs at the State governmental level in the form of
occupational licensing laws and related business practice regulations. In addition, sdf-regulating
professional associations promulgate recommended standards of practice or codes of ethics. Governmental

and private regulations can serve the public interest by ensuring an acceptable standard of competence and

integrity of professional services, which in turn promotes the health, safety and well-being of consumers.

This is particularly beneficial when it would be difficult for consumers to evaluate the quality of
professional services, and factors such as litigation, reputation and guarantees are inadequate to enable
consumers to make an informed purchase decision. However, regulations may also restrict professionals’
ability to compete effectively, resulting in consumer injury, without providing benefits that outweigh the
harm to competition.

2. The turning point for active application of the antitrust laws to the professions was the 1975 U.S.
Supreme Court decision iBoldfarb v. Virginia Sate Bar.? Since then the Federal Trade Commission
(“FTC” or “Commission”) and the Antitrust Division of the Department of Justice (“DOJ”) have
undertaken a broad enforcement program designed to eliminate private restrictions on business practices of
state-licensed professions that may adversely affect the competitive process and raise the prices or decrease
the quality of professional servicésin addition, the agencies have submitted numerous comments on the
benefits and costs of occupational regulation to state legislatures, regulatory commissions and others, filed
amicus curiae briefs in private cases, issued advisory opinions concerning proposed ethical restrictions by
professional associations and other agreements among professionals, adopted enforcement policy
statements on certain cooperative activities of health care providers, and issued an industry-wide rule
covering certain opthamalic services.

3. The first section of this paper provides an overview of the agencies' enforcement actions; the
second section sets out the principles articulated in our advocacies in regulatory and legislative
proceedings and discusses a few recent advocacies.

l. Enfor cement actions

4. The agencies have challenged successfully anticompetitive restrictions imposed by private self-
regulatory associations or state boards, where the state board regulation extended beyond protected "state
action”® and other agreements among competitors, including restraints on advertising and solicitation, price
competition, and contract or commercial practice.

1) Restraints on advertising and solicitation

5. Private professional associations and State boards traditionally imposed restrictions on

advertising and solicitation by professionals, claiming this was necessary to protect consumers from false
or deceptive advertising or marketing practices. The agemaiesexamined whether these restrictions are

so broad that they also unnecessarily restrict the provision of truthful information to consumers that could
enhance competition.












DAFFE/CLP/WP2/WD(99)25

system facilitated, rather than safeguarded against, collusion. The Federation encouraged the physicians to
refuse to negotiate with Blue Cross except through the Federation. By the end of 1997, nearly al of the
members of the Federation had rejected a Blue Cross fee proposal and terminated their contracts with Blue
Cross. The caseis currently in litigation.®

iii) Exclusion of Competitors

22, The Commission has a long record of challenging concerted efforts to exclude new competitors
and forms of competition in the health care sector. The cases have addressed obstruction of entry by
HMOs,* non-physician providers,* hospital-sponsored clinics,* and other "alternative" arrangements.™

23. In the early 1990s the Commission issued a series of orders againgt aleged threatened boycotts

by physicians to prevent loca hospitals from pursuing an affiliation with the Cleveland Clinic, a
nationally-known provider of comprehensive health care services® The Clinic, which operated as a multi-

specialty group medical practice, offered a pre-determined "global fee" or "unit price" covering all aspects

of many services, such as surgery. The Commission’s complaints alleged that when the Clinic sought to
establish a facility in Florida, local physicians sought to prevent its physicians from gaining hospital
privileges by threatening to boycott the hospitals. The Commission’s orders prevent such conduct from
recurring.

24. In 1994, the Commission settled charges that the medical staff of Good Samaritan Regional
Medical Center conspired to boycott the hospital in order to force it to end its dealings with a potentially
cost-containing multi-specialty physicians clinic that would have competed with thé& st consent

order prohibits the respondents from agreeing, or attempting to agree, to restrict services offered by the
hospital, clinic, or any other health care provider by refusing to deal with others offering health care
services or by withholding patient referrals.

25. In June 1995, the DOJ sued the American Bar Association (“ABA”), alleging that the ABA, in its
accreditation of law schools, restrained competition among professional personnel at ABA-approved law
schools, by fixing their compensation levels and working conditions. The complaint also alleged that the
ABA allowed its law school accreditation process to be captured by those with a direct interest in its
outcome. Consequently, rather than setting minimum standards for law school quality and thus providing
valuable information to consumers, which are legitimate purposes of accreditation, the ABA at times acted
as a guild that protected the interests of professional law school personnel. ABA approval was a valuable
asset to law schools as over 40 states required graduation from an ABA-approved school to qualify to take
the state bar exam, and the ABA is the only agency the U.S. Department of Education recognizes as a law
school accrediting agency. In 1996, the U.S. District Court entered a modified consent decree which
prohibits the ABA from misusing its powers as the law school accrediting agency to restrain competition
among professional personnel at ABA-approved law schools. The decree bars the ABA from fixing
faculty salaries, refusing to accredit schools simply because they are for-profit, and refusing to allow ABA-
approved law schools to accept credits from schools that are state-accredited but not ABA-approved.

26. Claims of exclusion from professional associations, provider-sponsored health plans, and the like
or denial of accreditation or certification require careful analysis. Membership organizations perform
valuable functions and cannot exist without membership rules, which can be procompetiBug.
exclusion c§7n harm competition if excluded professionals are unable to compete effectively without access
to the group.
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other terms of dealing. He testified that in addition to potentially harming consumers and raising health
care costs, the immunity is unnecessary to protect legitimate collaboration among competing health care
providers, would immunize anticompetitive activities that could diminish the effective functioning of
health care markets, and would likely encourage those in other industries to seek similar exemptions.* He
also noted that the proposed exemption would be aradical departure from existing labor law standards that
protect the right to bargain collectively only in the employer-employee context but not to independent
contractors like self-employed physicians. The bill did not pass, but a similar bill has been introduced in
the current Congress.

1. Conclusion

38. In the twenty-four years since the U.S. Supreme Court paved the way for the application of
antitrust law to professional services, the Federal Trade Commission and the Department of Justice have
pursued an active policy, through law enforcement actions and advocacy, of opposing anticompetitive
restraints on the provision of such services. Although neither the FTC nor the DOJ has conducted a formal
empirica study of the effects of their efforts, we note that the markets for the provision of many
professional services have been substantially liberalized and deregulated during this period. We believe
that the elimination of restraints on conduct, such as advertising, discount pricing, and contractual and
commercial practices, has resulted in increased competition, providing substantial welfare gains for
consumers.
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A summary of these advocacies is available in the United States' annual reports on developments

in competition policy and enforcement to the Committee on Competition Law and Policy.

See, eg., Cox and Foster, supra note 1.

See DOJpressrelease at http://www.usdoj.gov/atr/public/press rel eases/1997/1210.htm.

Chairman Pitofsky's testimony is available
http://lwww.ftc.gov/0s/1998/9807/camptest.htm.
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