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I NTRODUCTION

Federal Trade Commissiataff’ thanks the Federal Communications Commission for
this opportunity to comment on the proposed amendments to its regulations implementing the
Telephone Consumer Protection Act of 1991 (“TCRASset forth in its May 2016 Notice of
Proposed Rulemaking (“NPRM”). FTQaéf recognizes the FCC'’s efforts to uphold the vital
consumer protection principles of the TCPA through its proposed rulemaking

The FTC is an independent administrative agency responsible for protecting consumers
and promoting competition. The FTC has extensive experiefated to debtollection and
telemarketing, the areas affected by the proposed amendments, including through many debt
collection cases involving violations of the Federal Trade Commission Act (“FTC Act”) and the
Fair Delt Collection Practices Act (‘FDCPAJand through promulgating and enforcing the
Telemarketing Sales Rule (“TSR*) For example, since 2010, the FTC has filed 43 cases
alleging debt collection violations against more than 250 defendants, and obtaing@5ive
million in judgments. Based on this experience, we sutiraifollowing recommendations and
analysis for the FCC to consider as it finalizesuts.

The FTC’s experience shows that debt collection calls and robocalls raise significant
consumeiprotection concernand are often vehicles for abusive, deceptive, and unfair business
practices.FTC staffrecommends that the FCC proceed with caution, and only incrementally
with any expansion of permissible robocalling. We also recommend that the FCC attempt to
harmonize its rules as much as possible with existing ¢g@wesrning debt collection and
telemarketing.In particular, thee laws povide manycrucial protections for consumers against
unfair, deceptive, and abusive collection and telemarketing practices, prohibiting many specific
practices, mandating disclosure of critical information, and granting important rights that
consumers can use to protect themselves. Indee@, is extensive law under the FDCPA and
Section 5 of the FTC & govening when and how debt collectors can call consumers to collect
debts. Similarly, there is significant law governing telemarketing practices under the TSR
including the use of robocallsTo the extent possible, the FCC should create standards for the
collection of government debt that are consistent with these existing laws.

Il. RULEMAKING BACKGROUND

On November 2, 2015, Congress amended the TCPA to permit robacats Solely
to collect a debtdwed to or guaranteed by the United Stategen wthout the prior express
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consent of the called partyCongress directed the FCC to prescribe i



320,000 reported that the consumer wa$ed repeatedly or cantiously over 306,000

complained about getting calls after sending a “cease communication” request to the collector,
and over 1,000 complained about being called before 8 AM or after 9 PM or at inconvenient
times. Robocalling increases the number of possibleatmn contacts, and any expansion in
their use likely will magnify consumer harms arising from debt collection calls.

Government imposter frauds — wheoammers pretend to be government offecial get
you to send them moneyare also increasingn the past, consumer protection agencies have
advised consumers that the federal government will not call without first sending a letter. This
provided an easto-communicate and easg-follow bright-line rule that consumers could use
to shield themsebs from these scams. Because the TCPA amendments now allow robocalls to
collect a debt owed to the U.S. Government, it will be more challenging for consumers to
distinguish between legitimate debt collection calls and calls placed by scammers impeysonatin
the government. To minimize this consumer confusion, FTC staff recommends the FCC
consider measures to help consumers discern when a call may be a scam.

These consumer complaints suggest that the FCC should exercise caution and restraint in
this robocd rulemaking






TSR, which prohibited prerecorded telemarketing calls without a consumer’s express written
agreement to receive such ca&fls Although the TSRioes not apply to calls to collect débt
contains a provision similar to FDCPA Section 806(5), prohibiting as abusive a telemarketer
“causingany telephone to ring, or engaging any person in telephone conversation, repeatedly or
continuously with intent to annoy, abuse, or harass any person at the called finiies. TSR
further prdnibits abandoned calls — i.e., telemarketing calls that do not connect to a sales
representative within two seconds of the call recipient’s greéting

In sum, robocall and debt collection complaiate among the largest categoés
consumer complaints the FTC receives. These calls strike many consumers as abusive and
harassing, particularly when they are frequent, and their use in debt collectiate tisr
consumer privacy and posgignificant compliance challengaader the FDCPAFTC staff
urges the FCC to adopt implementimggulations that mitigatas much as reasonably possible
the risks of law violations and consumer hasassociated with robocalls

V. SPECIFIC COMMENTS REGARDING FCC RULEMAKING PROPOSALS

A. Scope of Covered Calls

The NPRM begins by seeking comments on how the FCC should inteepeztil key
phrases from the Budget Act amendments in its implementing regulations. Foremost among
them the FCC asks for suggestions on how to interpret the phrase “solely to collect & debt.”
FTC staff proposethat the agency interpret this phrase to limit permitted robo¢a)iso only
thoserelating to debts in “default”; (Zp only those personsho actually owe the debt(3) to
only the collection of the government delotd not any otheand (4) for collection purposes
exclusively

1. Default vs. Delinquency

First, FTC staff suggestdefault” as the threshold for covered calls because default,
rather than “delinquency,” is the touchstone for coverage under the FDORAEDICPA
excludes from coverage “any person collecting or attempting to collect any debt owed or due or
asserted to be owed or due another to the extent such activity . . . (iii) concerns a debt which was



not in default at the time it was obtained by such perébrhus, those collecting debts that

were not “in default” when theagency obtained them are not considédebt collectors

under the act. The legislative history of the FDCRfesthe statute’sin default” language as
intended to exclude “mortgage service companies and others who service outstanding debts for
others, so long as the debts were not imdéfvhen taken for servicing® This

servicing/default distinction is a kewarker of what constitutes debt collection under the

FDCPA. FTC staff proposes that the FCC adagiraespondingposition in its regulations
permittingpayment demands viabocals only when a consumer is



3. Solely for the Collection of Government Debt

Third, FTC staff recommends that the FCC limit the content of covered robocalls to
collection of debts owed to or guaranteed by the United Siageslebts covered by the Budget
Act amendmentsyand only those such debts the calesuthorized to collect. The NPRM notes
that the FCC is considering allowing robocaliericerning other debts matters about which
the caller may want to speak with the debtr.FTC staff sees no justification for such an
extension in the TCPA amen



engage in otherwise prohibited sales calls regarding additional products or $€nrieemage
in the ®llection of nongovernment debtsAny “debt servicing” robocalls calls made in whole
or in part to sell services to consumers are prohibited under the TSR, unless express written



sensitive information as bank account and credit card numbers, birth dates, contact information,
and employers’ namesthat could put consumers at significant risk of identity theft or expose
them to secalled “phantom” debt collection down the rdddAlthough the FTC has authority to
require these and other types of companies to maintain reasonable security, it has advocated for
additional tools in this area, such as the authority to obtain civil penalties. Requiring covered
callers to maintain reasonable security under the FCC’s implementing regulations should further
deter unlawful conduct.

Second, the Rule should emphasize that the information obtained during a covered call
should be used solely for purposes of collecting debts on behalf of the government and for no
other purpose. Among othdrings, this would prevent covered callers from selling any
consumer information obtained during a covered call to any third party. It would also prohibit
covered callers from using any consumer information obtained during a covered call to collect on
any nongovernment debt or to offer any other products or serifc&uch a use restriction is
consistent with, for example, the Fair Credit Reporting Act, which allows consumer reports to be
used only for enumerated permissible purposes and no other. It is also consistent with both the
scope of the amendment to the TGPR#hich excepts from the TCPA’s consent requirement
only those robocalls made solétycollect a debt owed to or guaranteed by the United States
and consumer expectations in this area.

C. Other Parameters of Covered Calls

Other critical questions in the FCC’'s NPRM seek comment on when robocalls should be
allowed and under what circumstances they must stop. These questions include whether there
should be restrictions on call hours, whett@nsumers should have a right to opt out of debt
collection robocalls, and how to implement any such opt






telemarketing robocalls to the covered debt collection calls due to the similar significant impact
on consumer privacy.

The NPRM also seeks comments generally on what other actions should be considered to
reduce unwanted debt collection robocalls to consufiaswell as on whether and how to
encourage debtors to connect with a live agent for these purBoseslitionally, the NPRM
states that the FCC has determined that an ability to stop unwanted calls is ctitieal @GPA’s
goal of consumer protection and that right is particularly important here, where consumers need
not consent to the covered calls in advatic@o further these goals, FTC staff suggests the FCC
require covered debt collection callers to trangpailler ID information that includes caller
number that connects to a live agent representing the debt coffector.

In 2003, the FTC amended the TSR to require that telemarketers transmit their telephone
numbers to Caller ID servicé®. This requiremat has enabledonsumers to identify
telemarketers, thus giving them a chadseto whether to accept thalls’® and the ability to file
complaints with law enforcement officiadgjainst noncompliant telemarket&tsFurther,
requiring theCaller ID number to connect to a live agent hasdtelmpnsumers request that the
calls stop.

Obligatingdebt collectors to transmit their telephone numbers to consumers’ Caller ID
services cold convey similar benefits to consumers. First, through &e805(c) of the
FDCPA's requirement that debt collectors cease communication with a consumer upon written
request® Congress recognized that consumers have the right to decide not to communicate with
a debt collector. Mandating that debt collectors trantheir phone numbdop consumers’
Caller ID services assists consumers who decide that they do not want to answer the phone to
communicate with the debt collector. Secore;t®n 806(5) of the FDCPA prohibits debt

S“NPRMT 17.
SSNPRMT 18.
S NPRM 1 20.

" Both the TSR and the TCPA require telemarketers to transmit the caller’s telephone nGaéks C.F.R.§
310.4(a)(8) and 47 C.F.B4.1601(¢ Both provisions also permit telemarke t trans
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collectors from “causing a telephone to ring . . . repeatedly or continuously with the intent to
annoy, abuse, or harass any person at the called nuffibetahdating that debt collectors
transmit their phone numb®y consumers’ Caller ID services assists consumers in identifying
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