
 

  

  
  

 

 
  

  
 

 

 

  
 

 

 

 
  

 

  

UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 
WASHINGTON, D.C. 20580 

Office of Policy Planning
 Bureau of Competition 
  Bureau of Economics

     September 11, 2020 

The Honorable Ken Paxton 
Attorney General of Texas 
Attn: Opinions Committee 

Electronic submission Re: RQ-0371-KP: opinion.committe@texasattorneygeneral.gov 

Dear Attorney General Paxton: 

The staff of the Federal Trade Commission’s Office of Policy Planning, Bureau of 
Economics, and Bureau of Competition1 appreciates the opportunity to comment on the 
Texas Medical Board’s (TMB) request for your opinion, RQ-0371-KP (TMB Request). 
The Request appears to misconstrue both our December 2019 comments regarding a 
TMB proposed rule (FTC Staff Comment)2 and our prior competition advocacy regarding 
certified registered nurse anesthetist (CRNA) regulations.3 We write to clarify our 
position, and we hope that the clarification will be useful as you consider the TMB 
Request. 

The 2019 FTC Staff Comment analyzed the likely competitive effects of certain 
regulations proposed by the TMB. Our analysis deferred to your prior opinions on the 
proper construction of Texas statutory provisions at issue;4 and we deferred to the Texas 
legislature on the ultimate health and safety standards applicable to CRNAs, physicians, 

1 This letter expresses the views of the Federal Trade Commission’s Office of Policy Planning, Bureau of 
Economics, and Bureau of Competition. The letter does not necessarily represent the views of the Federal 
Trade Commission (“Commission”) or of any individual Commissioner. The Commission has, however, 
voted to authorize us to submit these comments. 
2 FTC Staff Comment to the Texas Medical Board on Its Proposed Rule 193.13 to Add Supervision 
Requirements for Texas Certified Registered Nurse Anesthetists (2019) [hereinafter FTC Staff Comment], 
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-comment-texas-medical-board-its-
proposed-rule-19313-add-supervision-requirements-texas-
certified/v200004_texas_nurse_anesthetists_advocacy_letter.pdf. 
3 The FTC Staff Comment, and other material referenced in the Request, are attached. 
4 FTC Staff Comment, supra note 2, at 5-7 (citing Letter from Ken Paxton, Attorney General of Texas, to 
Sherif Zaafran, M.D., President, Texas Medical Board, Opinion No. KP-0266 (Sept. 5, 2019); 28 Tex. 
Att’y Gen. Op. No. JC-0117 (1999)). 
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but it has made that recommendation in support of the rescission or repeal of mandatory
supervision requirements, not their imposition, as the Request seems to imply. In the 
IOM’s view, such scope of practice restrictions “have undermined the nursing
profession’s ability to provide and improve both general and advanced care.”18 

In sum, the material from the FTC staff work and the IOM Report cited by the TMB
Request, read in context, cautions against undue restrictions on CRNA practice, 
including supervision requirements, which tend to harm competition and consumers. 

Conclusion 

We understand that the questions before you are these:  

Whether chapter 157 of the Occupation Code requires a physician to provide 
any level of supervision to a certified registered nurse anesthetist to whom 
the physician has delegated authority, and the potential liability for such 
delegation (RQ-0371-KP). 

As noted above, we have not advocated any particular reading of Texas law, but, instead, 
have relied on prior opinions provided by your office. As discussed in the 2019 FTC Staff 
Comment, your plain reading of pertinent Texas statutes suggested:  

first, the law does not require the direct supervision of CRNAs; second, the 
legal responsibility (or liability) of delegating physicians is expressly limited 
by Texas law; third, particular treatment decisions of CRNAs, acting under 
delegated authority, are the independent responsibility of those CRNAs; and 
finally, Texas delegation requirements “shall be liberally construed to 
permit the full use of safe and effective medication orders to use the skills 
and services of certified registered nurse anesthetists.”19 

Because health care competition and Texas health care consumers—patients—are likely 
to be harmed by undue restrictions on CRNA practice, we urge you to consider not just 
the question of whether Texas law implies “any level” of supervision for CRNAs, or any 
potential liability associated with the delegation of authority to CRNAs, but the scope of 
such supervision and potential liability, if any. You have, in the past, avoided expansive 
readings of Texas law, and you have done so to the benefit of Texas consumers. We hope 
that, within the bounds of Texas law, you will continue to help maintain the access to 
competitive markets and affordable care that are crucial for millions of Texans—now 
more than ever.   

18 IOM Report, supra note 6, at 4. 
19 FTC Staff Comment, supra note 2, at 7. 
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Respectfully submitted,


