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II.  ANALYSIS OF PROPOSED PROVISIONS 
 
 FTC staff was asked to analyze various proposals for possible effects on competition and 
consumers. In this section we analyze these potential approaches, which appear in SB 1491 (2014), SB 
874, or HB 1364, or are otherwise suggested in your letter. 

 Legislative proposals, such as those under consideration by the Pennsylvania General 
Assembly and discussed in more detail below, may reduce or eliminate pre-need sales of cemetery 
merchandise and could inhibit innovative business models and lessen competition between cemeteries 
and funeral homes, as well as competition between pre-need and at-need providers. This not only could 
reduce the range of choices available to consumers, but also may increase prices for those consumers 
interested in prearranging their own funeral. Higher prices could have a disproportionate impact on 
older and lower-income consumers, some of whom may find it particularly beneficial to pay for their 
funeral expenses over time pursuant to a pre-need purchase contract.19  

Available data suggest strong and growing consumer demand for pre-need products and services. 
For example, according to a 2010 survey, 66 percent of respondents said they would prefer to 
prearrange their own funeral serv
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A. Prohibitions on the Delivery and Installation of Certain Cemetery Merchandise Prior to 
Need 
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guidelines covers warehousing, a form of “constructive delivery.” Warehousing involves merchandise 
that is designed to withstand prolonged storage without deterioration and therefore can be purchased in 
advance of need and stored somewhere. This option provides the purchaser with effective control over 
the merchandise. For example, the cemetery may certify to the purchaser that it has remitted the 
wholesale price of the merchandise to the manufacturer, that the merchandise is being stored at the 
cemetery or in an insured warehouse or similar facility, and that the merchandise will be delivered 
upon the purchaser’s request.26  

 Although there are some costs associated with storage, a warehousing option avoids the risk 
that inflation will raise the cost of the merchandise at some future date when it is needed. Because 
sellers are likely to pass this risk of inflation to consumers in the form of higher prices, a prohibition on 
pre-need warehousing could have adverse effects on competition and consumers. 

2. Pre-Need Installation of Certain Cemetery Merchandise  

 Another form of constructive delivery involves the physical attachment or installation of 
merchandise, such as outer burial containers27 and monuments, to an interment space owned by the 
purchaser.28 Some cemeteries may find that pre-need delivery and installation of outer burial 
containers is a more efficient and cost-effective business model than delivery and installation at the 
time of need. If an outer burial container is purchased and installed pre-need at the then-current price, 
then neither the seller nor purchaser faces the risk that the cost of merchandise will increase in the 
future. Hedging against inflation could result in lower prices for consumers. Moreover, if the cemetery 
digs a gravesite, and purchases and installs the outer burial container prior to the purchaser’s death, 
then the seller has performed a significant portion of the contract’s requirements. This would eliminate 
or minimize any risk that funds will not be available in the future to fulfill the contract, and would 
ensure that this portion of the purchaser’s pre-need arrangements is already complete.29 

 Another potential benefit of pre-need installation is that cemeteries with large unsold areas may 
reduce the amount of space needed per plot by preinstalling rows of burial vaults at one time. 
According to the National Cemetery Administration (“NCA”) in the Department of Veterans Affairs 
(“VA”) :  

traditional burial vaults are placed in a 4-5 foot wide, 10-foot long, by 7 foot deep 
excavation for each gravesite . . ., with 4 feet of space between excavations. This 
provides a safe amount of soil between gravesite excavations for burial vault installation 
without the soil falling back in. By installing a whole row or larger area of burial vaults 
ahead of time, the whole area is excavated, crushed rock is put in to provide a secure 

https://www.iccfa.com/government-legal/model-guidelines/alternatives-trusting-constructive-deliverywarehousing
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base, vaults are placed against each other, and then covered with two feet of soil. Only a 
3-foot by 8-foot area is now needed for each gravesite.30 

 This pre-need installation of rows of outer burial containers was nominated for the GreenGov 
Presidential Award,31 and is now the standard for military cemeteries, including Arlington National 
Cemetery.32 The NCA found that “the preplaced vault process was . . . the most efficient and economic 
method of completing burial areas.”33 According to the NCA, the “original goal [for preinstalling 
burial vaults] was to reduce the amount of time required to perform a burial.” The “burial of a casket 
involves approximately 12 labor-hours. With preplaced vaults, this is reduced to 6 labor-hours.”34 In 
addition, the NCA noted that in “existing cemeteries, preplaced vaults may double the life of the 
cemetery, enabling additional years of burial space that may have required a new cemetery.”35 The 
NCA has shared its preplaced vault methodologies with the ICCFA, as well as with the Institute of 
Cemetery and Crematorium Management (United Kingdom Cemeteries), apparently as a way to 
encourage others to replicate the NCA’s approach.36 

 Based on the NCA’s experience, pre-need installation of rows of outer burial containers likely 
could enable non-military cemeteries to achieve certain efficiencies, including savings in time and 
labor needed to prepare gravesites, better use of space, and reduced maintenance costs, particularly if 
the cemeteries are new or have large, as yet undeveloped tracts.37 A prohibition on the pre-need 
delivery and installation of burial vaults could therefore prevent the realization of such efficiencies and 
reduce cemeteries’ incentives to engage in pre-need sales of funeral merchandise.38 This could limit 
                                                 
30 Nat’l Cemetery Admin., Dep’t. of Vet. Aff, 2012 GreenGov Presidential Award Nomination for NCA Preplaced Burial 
Vault Program 2 [hereinafter NCA Preplaced Burial Vault Program].  
31. GreenGov Presidential Awards, THE WHITE HOUSE, https://www.whitehouse.gov/greengov/presidential-awards (last 
visited Oct. 5, 2015) (“The GreenGov Presidential Awards celebrate extraordinary achievement in the pursuit of President 
Obama's Executive Order on Federal Leadership in Environmental, Energy and Economic Performance. They honor 
Federal civilian and military personnel, agency teams, agency projects and facilities, and agency programs that exemplify 
[the] charge to lead by example towards a clean energy economy.”) . 
32 NCA Preplaced Burial Vault Program, supra note 30, at 4 (“Preplaced vaults are now specified in all federal veterans’ 
cemeteries and federally funded state veterans’ cemeteries.”). 
33 Id. at 3. 
34 Id.  
35 Id. at 2. In addition, “[l]and requirements and gravesite construction costs decreased by 50% due to land not purchased 
and sod and irrigation systems not installed. Annual maintenance costs decreased . . . from reduced mowing, irrigation, 
pesticide/fertilizer applications, and correcting soil settlement. Burial labor time (and injuries) decreased by 50%, as did 
total personnel, equipment maintenance, and fuel use/emissions compared to maintaining conventional burial areas.”  Id.  
36 Id. at 4. The award nomination includes a section on “Project Replication” and states NCA’s approach has been shared 
with these two organizations. 
37 Non-VA cemeteries that preinstall burial vaults also may likely be able to expedite burials by eliminating any potential 
delays associated with digging the gravesite or the ordering and delivery of the burial vault at the time of need. At the time 
of death the cemetery needs to remove only approximately two feet of top

https://www.whitehouse.gov/greengov/presidential-awards
http://www.jeffersonmemorial.biz/crypt.php
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competition in the sale of death care goods and services in Pennsylvania between cemeteries that rely 
on pre-need sales and funeral homes that sell primarily on an at-need basis, potentially leading to 
higher prices and fewer choices for consumers.39 

 Although FTC staff recognizes there may be some risks, such as damage

http://www.siconstructionservices.com/projects/biloxi.aspx
http://www.siconstructionservices.com/projects/canton.aspx
https://www.iccfa.com/government-legal/model-guidelines/glossary-terms
http://www.aldoi.gov/PDF/Legal/PN-003-2014.pdf
http://www.aldoi.gov/PDF/Preneed/Disclosure%20for%20outer%20burial%20container.pdf
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1. Current and Proposed Legislative Provisions 

 The current law requires cemeteries to deposit 70 percent of the retail price into a merchandise 
trust account and specifically allows the cemetery to keep 30 percent of the contract price as liquidated 
damages if a purchaser breaches the contract or defaults on the payments.42 One version of SB 1491, 
introduced in 2014, would have required that 100 percent of the retail price of pre-need merchandise 
be placed in a merchandise trust fund. In addition, this bill would have mandated that the cemetery 
refund 100 percent of the monies paid, plus interest, if the consumer were to default on his or her 
payments at any point prior to full performance of the pre-need sales contract and for any reason.43  
 
 HB 1364 states that the seller must place 70 percent of the retail price of merchandise into the 
trust account, and refund the entire amount paid into the account if the purchaser defaults at any point 
prior to final performance of the contract.44 It is not entirel7.39 0 a()-4(ow)-12(7.39 66c12 -0Tm)-6(ai]ui(e)6( 7)2(EMC 
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percent trust requirement could therefore increase the costs of serving the pre-need market, and deny 
consumers the lowest possible prices and a full array of pre-need alternatives and pricing options.49  

 These effects could be exacerbated if the seller faces the prospect of having to refund 100 
percent of the money collected or any interest earned on the trust account if the consumer defaults for 
any reason prior to full performance on the contract. For example, the seller might compensate by 
changing the payment terms of pre-need contracts, such as shortening the period over which 100 
percent of the contract price has to be paid or raising the total pre(he)4( pa.49m2 -0ao)-4(n)-4fis



 

11 
 

then set bond prices and other surety terms. In other words, a surety approach would more efficiently 
shift the task of determining the appropriate level of trust to be accorded each individual seller on 
third-party guarantors. For example, one seller may be regarded as a better risk than another seller, 
perhaps because its fixed-asset base is larger. If the guarantor charged the lower-risk seller a lower 
premium or subjected it to other terms that were less stringent and hence less costly, the seller could 
pass that savingsr
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goods are engaged in widespread unfair or deceptive acts or practices.”55 The FTC further found that 
there “is insufficient evidence of widespread unfair or deceptive practices in the sale of pre-need 
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FTC staff appreciates the opportunity to comment on these legislative proposals. We hope the 
Pennsylvania General Assembly finds these comments helpful as it considers proposed bills to regulate 
the pre-need sales of funeral goods and services by cemeteries.  

            
       Respectfully submitted, 

         

Marina Lao, Director 
Office of Policy Planning   

  

Francine Lafontaine, Director  
Bureau of Economics 

          

       Deborah L. Feinstein, Director 
       Bureau of Competition 
          

       Jessica Rich, Director 
       Bureau of Consumer Protection 


