
 
Office of Poli c y Pla n n in g  
Burea u of Compet i ti on 
Burea u of Econ omi c s  
    
     Febru ar y 10, 2016    
 
The Hon. Kent Leonhard t  
Senat e of West Vir gi ni a  
Stat e Capitol, Room 200- W  
Charlest on, WV 25305 
 
Dear Sen at or Leonh ardt : 
 

The staffs of th e Feder al Trade Commiss i on Office of Poli c y Planni n g, Bureau of 
Econom i cs, and Bureau of Compet i t i on 1 appreci at e the opport uni t y to resp ond to your invi t at i on 
for comm ent s on the like l y compet i t i ve impact of Senat e Bill 516, as am en ded b y th e Senat e 
Health Commit t ee duri ng the 2015 sessi on (“ S . 516” or “ the Bill” ).2 In parti cul ar, you ask ed  that 
we comm en t on the likel y comp et i t i ve effe ct of th e amendm ent to the Bill that woul d place the 
re gul at i on of cert ai n adv anced pr act i c e re gi s t er ed nurses (“APRNs”) under the authori t y o f the 
West Virgi ni a Board of Medicine or Board of Osteopath y .3 For reasons ex pl ai ned below, w e 
urge the West Vir gi ni a  le gi s l at ure to avoi d rest ri ct i ons on APRN pract i ce t hat are not na rrowl y 
tail ored to addres s well -founded pati ent saf et y co ncerns.  
 

The compet i t i ve impl i cat i ons of vari ous APRN re gul at i ons, incl udi ng m an dat or y 
coll aborat i ve pr act i ce a gr ee m ent s, are an al yz ed in the attached 2014 FTC staff poli c y pap er , 
Poli cy Perspectives: Competition and the Regulation of Advanced Practice Registered Nurses.4 
As ex plai ned in the poli cy pap er, FTC staff  reco gni z e the crit i cal i mport ance of pati ent h eal t h 
and safet y, and we defe r to stat e legi s l at ors to dete rm i ne the best  balan ce of poli c y priori t i es and 
to defi ne the app ropri at e scope of pr act i ce for APRNs and other he al t h car e provi ders. But  e ven 
well -intent i oned laws an d re gul at i ons ma y entai l  unneces s a r y , unint ended, or overbro ad 
rest ri ct i ons on compet i t i on.  U ndue re gul at or y rest r i ct i ons on APRN pract i ce can  impos e 
signi fi cant cost s on heal t h care consum ers – pati e nt s – as well as both publ i c and privat e third-
part y p a yors . T h e FTC staff poli c y pap er obse rves , in part i cul ar, that stat e -mandat ed 
“col l aborat i ve p ract i c e”  agr eem ent s raise consi de r abl e compet i t i ve conc ern s , potent i al l y 
impedi ng acces s to care and frust rat i n g  the dev el opm ent of innovat i ve and effe ct i ve model s of 
team -based h eal t h ca re. 5 We recom m end that the West Virgi ni a le gi s l at ure consi der  such eff ect s  
when eval u at i ng  the re gu l at or y refo rm s in S. 516 or simi l ar propos al s . 

 
 Exp e r t  bodi e s , includi ng  t h e  Ins ti t ut e  of  M e d i c i n e  (“IOM”),6 h a v e  d e t e r m i n e d t h a t  
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7 We recom m end that you 

ex am i ne care ful l y purpo r t ed safet y just i fi cat i ons for West Virgi ni a ’s curr e nt APRN  coll aborat i ve 
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agreem ent  requi r em ent s  in light of the pe rt i nent ev idence, 
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3) Has a recom m endat i on fr om his or her coll abor at i ve ph ysi ci an which 
recom m ends that the [APRN]  be perm i t t ed to prescri be without a 
coll aborat i ve arran gem en t .15  

 
T he  Bill stipul at es , howe ver, that two signi fi cant cate gori es of APRN s  – CNMs and CRNAs – 
“shal l not be perm i t t ed to prescri be without a coll a borat i ve agr eem ent.” 16 Finall y, the remai nde r 
of  West Virgi ni a APRNs who did not (or coul d no t) secure a pr escri bi n g lic ens e woul d stil l 
requi re a “standa rdi z ed writ t en agre em ent ” 
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report noted the hi gh qua l i t y o f prim ar y car e servi ces provi ded b y APRNs, who “ma y be able to 
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strict. Several provi s i ons of S. 516 are con ce rni ng in that regard. First, the Bill woul d onl y pe rm i t 
APRNs “ worki ng solely in an are a that has b een d esi gnat ed . . . as a Health Profes s i onal Short a ge 
Area ” to secur e a presc ri bi ng licens e. 67 Access to basi c heal t h care s ervi ces i n HPSAs is  
import ant and, as we hav e discus s ed, just i f i es  scru t i n y  of  APRN pra ct i ce re st ri ct i ons. Yet there is 
no clear reason wh y onl y APRNs worki ng in HPSAs shoul d be eligi bl e fo r prescri bi n g licens es. 
Moreover, APRNs – and inst i t ut i onal provi ders empl o yi n g APRNs – 
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and  appl i cat i on of oc cup at i onal rest ri ct i ons that discoura ge n ew entr ant s, deter 
compet i t i on among licen s ees and from provi ders i n relat ed fi el ds, and supp res s 
innovat i ve product s or se rvi ces that coul d ch al l en ge th e stat us quo. 72 

 
In North Carolina State Board of Dental Examiners v. FTC, simil ar conce rns about 

profes s i onal bias and its effe ct s on compet i t i on he lped ex pl ai n limit s to a stat e re gul at o r y board ’s 
abil i t y to insul at e itsel f agai ns t alle gat i ons of anti com pet i t i ve conduct. 73 There, the dent i s t -
domi nat ed board had sou ght to ex cl ude non- dent i s t s from provi di ng basi c t eet h- whit eni n g 
servi ces usin g non- pr escr i pt i on materi al s. In that case, t he U.S. Suprem e Court observed that, 
“ est abl i s hed ethi c al standards ma y blend with priv at e anti com pet i t i ve moti ves in  a wa y dif fi cul t 
even for m arket pa rt i ci pa nt s to discern. Dual  alle gi ances are not alw a ys app arent to an actor  . . . 
.” 74 
 
IV.   CONCLUSION 
 

Absent count erv ai l i ng sa fet y conc erns re gardi n g APRN pract i ce, r emovi ng ex tant 
supervi s i on requi rem ent s  to perm i t independent APRN prescri bi ng h as the potent i al to benefi t 
consum ers b y improvi ng acc es s to car e, cont ai ni n g cost s, and ex pandi ng inn ovat i on in heal t h 
care d eli ver y . S. 516 c oul d benefi t pati ent s , as it woul d perm i t a rout e to independent 
prescri b i n g, at le ast for s ome APRNs , at least under ce rt ai n condi t i ons. The Bill raises signi fi cant 
compet i t i ve conce rns no net hel es s, first bec aus e o f the man y condi t i ons an d ex cl us i ons it woul d 
impos e on independent APRN prescri bi n g, and s econd be caus e o f the re gul at or y confl i ct s of 
interes t that appea r to be inherent in the Bill’s req ui rem ent s of ph ysi ci an p erm i s s i on for and 
overs i ght o f APRN presc ri bi ng. Accordi n gl y, we encoura ge the le gi s l at ur e  to consi der whet he r 
the se  requi r em ent s  ar e ne ces s ar y to assu re pat i ent safet y in light of West Vi rgi ni a ’s  own 
re gul at or y ex peri en ce, th e findi ngs o f the IOM  and other ex pert bodi es, an d the ex peri ence o f 
other stat es . Removi ng  u nneces s a r y and burd ens o m e requi rem ent s  ma y  b e nefi t West Virgi ni a  
consum ers b y incr eas i n g compet i t i on  among he al t h care p rovi ders . 
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Respect ful l y subm i t t ed,  
 
 
 
     Marina Lao , Director  
     Office of Poli c y Planni n g  
 
 
 

 Ginge r Jin , Director  
 Bureau of Econom i cs   

 
 
 

 Deborah  Feinst ei n, Direc tor  
Bureau of Compet i t i on 

 
 
                                                 
1 

https://www.ftc.gov/system/files/documents/reports/policy-perspectives-competition-regulation-advanced-practice-nurses/140307aprnpolicypaper.pdf
https://www.ftc.gov/system/files/documents/reports/policy-perspectives-competition-regulation-advanced-practice-nurses/140307aprnpolicypaper.pdf
https://www.ftc.gov/tips-advice/competition-guidance/industry-guidance/health-care
https://www.ftc.gov/tips-advice/competition-guidance/industry-guidance/health-care
https://www.ftc.gov/sites/default/files/documents/reports/improving-health-care-dose-competition-report-federal-trade-commission-and-department-justice/040723healthcarerpt.pdf
https://www.ftc.gov/sites/default/files/documents/reports/improving-health-care-dose-competition-report-federal-trade-commission-and-department-justice/040723healthcarerpt.pdf
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12 FTC and staf f ad vo c a c y ma y co nsis t o f  lette r s or co mme nt s ad d r e ssing sp ec ific po lic y iss u e s, Commi ssio n or staf f 
testi mo n y befo r e legi sla ti ve or regula to r y bo d ie s, amic us bri e fs, or rep o r ts . See, e.g., Letter fro m FTC Sta ff to 
T imo th y  G. Burns , Rep r e se nta tive , La . House of Rep r e se nta t ive s  (May 1, 2009),  
http s://www.ftc.go v/sys te m/fi l e s/do cu me nt s/ad vo c a c y_ d o c u me n ts/ftc -sta f f -co mme nt -loui s ia na -ho use -
rep r e se nta tive s -conc e r ni n g -

https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-louisiana-house-representatives-concerning-louisiana-house-bill-687-practice/v090009louisianadentistry.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-louisiana-house-representatives-concerning-louisiana-house-bill-687-practice/v090009louisianadentistry.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-and-department-justice-written-testimony-illinois-task-force-health-planning-reform-concerning/v080018illconlaws.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-and-department-justice-written-testimony-illinois-task-force-health-planning-reform-concerning/v080018illconlaws.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-amicus-curiae-brief-re-ciprofloxacin-hydrochloride-antitrust-litigation-concerning-drug-patent/080129cipro.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-amicus-curiae-brief-re-ciprofloxacin-hydrochloride-antitrust-litigation-concerning-drug-patent/080129cipro.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-south-carolina-representative-jenny.horne-regarding-house-bill-3508-3078-advanced-practice-registered-nurse-regulations/151103scaprn.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-south-carolina-representative-jenny.horne-regarding-house-bill-3508-3078-advanced-practice-registered-nurse-regulations/151103scaprn.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-representative-jeanne-kirkton-missouri-house-representatives-regarding-competitive/150422missourihouse.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-representative-jeanne-kirkton-missouri-house-representatives-regarding-competitive/150422missourihouse.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-massachusetts-house-representatives-regarding-house-bill-6-h.2009-concerning-supervisory-requirements-nurse-practitioners-nurse-anesthetists/140123massachusettnursesletter.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-massachusetts-house-representatives-regarding-house-bill-6-h.2009-concerning-supervisory-requirements-nurse-practitioners-nurse-anesthetists/140123massachusettnursesletter.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-massachusetts-house-representatives-regarding-house-bill-6-h.2009-concerning-supervisory-requirements-nurse-practitioners-nurse-anesthetists/140123massachusettnursesletter.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-letter-honorable-theresa-w.conroy-connecticut-house-representatives-concerning-likely-competitive-impact-connecticut-house-bill/130319aprnconroy.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-letter-honorable-theresa-w.conroy-connecticut-house-representatives-concerning-likely-competitive-impact-connecticut-house-bill/130319aprnconroy.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-letter-honorable-theresa-w.conroy-connecticut-house-representatives-concerning-likely-competitive-impact-connecticut-house-bill/130319aprnconroy.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-testimony-subcommittee-wv-legislature-laws-governing-scope-practice-advanced-practice/120907wvatestimony.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-testimony-subcommittee-wv-legislature-laws-governing-scope-practice-advanced-practice/120907wvatestimony.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-louisiana-house-representatives-likely-competitive-impact-louisiana-house-bill-951/120425louisianastaffcomment.pdf
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-staff-comment-louisiana-house-representatives-likely-competitive-impact-louisiana-house-bill-951/120425louisianastaffcomment.pdf
http://www.ftc.gov/be/healthcare/docs/AF%2058.PDF
http://www.ftc.gov/be/healthcare/docs/AF%2058.PDF
http://www.ftc.govibe/consumerbehavior/docs/reports/CoxFoster90.pdf
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20 Accord in g to the Natio na l Counci l of S tate Board s of Nur s i ng, 22 state s a nd the Distr ic t of Columb ia, per mi t 
ind e p e nd e nt presc r ib in g fo r cer tifie d nur se prac titio ne r s, Nat ’l Counci l State Bds. Nur s in g, CNP Indep e nd e nt 
P resc r ib ing Map, http s://www. ncsb n.org/5408.htm  (checke d 12/10/15); 20 state s and the Distr ic t of Columb ia 
per mi t ind e p e nd e nt presc r ib in g fo r nur se a nest he ti sts, Nat ’l Council State Bds. Nur sin g, CRNA Indep end e nt 
P resc r ib ing Map, http s:// www.ncsb n.org/5408.htm  (checke d 12/10/15) ; and 21 state s and t he Distr ic t o f Columb ia 

https://www.ncsbn.org/5408.htm
https://www.ncsbn.org/5408.htm
https://www.ncsbn.org/5409.htm
http://www.hrsa.gov/shortage/
http://www.nga.org/files/live/sites/NGA/files/pdf/1212NursePractitionersPaper.pdf
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lo wer co sts a nd pric e s that te n d to be asso c ia te d wit h APRN -delive r e d ser v ic e s: “bet we e n 2010 and 2020, 
Massac hu se tts co uld save $4.2 to $8.4 billio n thr o ug h grea te r relia nc e on NP s and PAs in th e delive r y of pri ma r y 
car e.” CHRISTINE E. EIBNER ET AL ., RAND  HEALTH R EPORT S UBMITTED TO THE COMMONWEALTH OF 
M ASSACHUSETTS, CONTROLLING HEALTH CARE S PENDING IN M ASSACHUSETTS: AN ANALYSIS OF OPTIONS, 103-104 
(2009), http://www.ra nd.org/c o nte nt/da m/ra nd/pub s/tec hn ic a l_ r e p o r ts/2009/RAND_TR733.pdf  (descr ib ing 
co nd itio ns fo r up p e r and lo we r bo und esti ma te s and pro j e c tio ns).  
29 FTC  S TAFF P OLICY P ERSPECTIVES , supra no te 4, at 27- 28. 
30 “ Expa nd e d APRN prac tic e is wid e l y rega r d e d as a ke y str a t e g y to alle via te pro vid e r sho r t a ge s, esp e c ia ll y i n 
prima r y car e, in med ic a ll y un d e r se r ve d area s, and fo r med ic a ll y und e r se r ve d po p ula tio n s.” FTC  S TAFF P OLICY 
P ERSPECTIVES , supra note 4, at 20 (citing, e.g. , IOM FUTURE OF N URSING  R EPORT, supra no te 7, at 98 -103, 157- 61 
anne x 3 -1 (2011); CHRISTINE E. EIBNER ET AL ., RAND  HEALTH R EPORT S UBMITTED TO THE COMMONWEALTH OF 
M ASSACHUSETTS, CONTROLLING HEALTH CARE S PENDING IN M ASSACHUSETTS: AN ANAL YSIS OF OPTIONS 99 
(2009), http://www.ra nd.org/c o nte nt/da m/ra nd/pub s/tec hn ic a l_ r e p o r ts/2009/RAND_TR733.pdf ; N AT ’ L GOVERNORS 
ASS ’ N , NGA  P APER , supra note 26.  
31 The Natio na l Gover no r s Associa tio n reco gn iz e d the i mp a c t of thi s sup p l y exp a nsio n in it s NGA  P RIMARY CARE 
P APER , supra no te 30. 
32 FTC  S TAFF P OLICY P ERSPECTIVES , supra note 4, a t  34. 
33 R e g a r d i n g  d i v e r s e  pr ac tic e s e t tin g s  a n d  c o lla b o r a tio n , s ee IOM  FUTURE OF N URSING R EPORT, supra n o te  7, at  23, 
58-59, 65-67, 72-76; see generally P a me la Mitc hell et al., Core Principles & Values of Effective Team -Based Health 
Care (Disc us sio n P ap e r, Instit ute of Medici ne 2012), http://na m.ed u/wp -co nte nt/up lo a d s/2015/06/VSRT -T eam -
Based -Care -Princ ip le s -Val ue s.pd f  (IOM-sponso r e d inq uir y i nto co lla b o r a tive or team -base d car e).  
34 A r e po r t  b y  t h e  R o b e r t  W o o d  Jo hns o n  Fo und a tio n  d e s c r i b e s  s e v e r a l  pr i v a te  a n d  p u b lic  m o d e ls  o f  i n n o v a t i v e  w a y s 
to  us e AP R Ns  i n  te a m -b a s e d  car e.  R OBERT W OOD JOHNSON FOUND., HOW N URSES ARE S OLVING S OME OF P RIMARY 
CARE ’ S M OST P RESSING CHALLENGES (2012), http://www.r wj f.org/co nte nt/dam/file s/rwj f -web -

http://www.nga.org/cms/home/nga-center-for-best-practices/center-divisions/page-health-division/col2-content/list---health-left/list-health-highlight/content-reference-2@/the-role-of-nurse-practitioners.html
http://www.nga.org/cms/home/nga-center-for-best-practices/center-divisions/page-health-division/col2-content/list---health-left/list-health-highlight/content-reference-2@/the-role-of-nurse-practitioners.html
http://www.nga.org/cms/home/nga-center-for-best-practices/center-divisions/page-health-division/col2-content/list---health-left/list-health-highlight/content-reference-2@/the-role-of-nurse-practitioners.html
https://www.aamc.org/download/150584/data/physician_shortages_factsheet.pdf
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62 For exa mp le, in 2001, the Center s fo r Medicaid and Medicar e Ser vic e s co nc l ud e d that a n esthe sia ser v ic e s 
gene r a ll y wer e sa fe and, in par tic ula r, tha t ther e was “no nee d fo r Feder a l inte r ve nt io n i n State pro fe ssio na l prac tic e 
la ws go ve r ni n g [CRNA]  pract ic e. . . . [and ] no reaso n to requir e a Feder a l rule … ma nd a ti ng t ha t ph ys ic ia n s 
sup e r vi se the prac tic e of [sta te -lice nse d CR NAs].”  Dep’t Health and Human Ser vs. (HHS), Health Care Fina nc i ng 
Admi nistr a tio n (HCF A), Medicar e and Medicaid P ro gr a ms; Hospital Condi tio ns of Par tic i p a tio n: Anesthe sia 
Ser vic e s, 42 CFR §§416, 482 &485, Final Rule, 66 Fed. Reg. 4674, 4675 (Jan. 18, 2001); cf.HHS Health Care 
Fina nc i ng Admi nistr a tio n (HCF A), Medicar e and Medicaid P ro gr a ms; Hospital Conditio n s of Par tic ip a tio n: 
Anest he sia S er vic e s, 42 CFR §§ 416, 482 &&



http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=135+S.+Ct.+1101%2520at%25201111
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=135+S.+Ct.+1101%2520at%25201111

