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I. Interest and Experience of the Federal Trade Commission 

The FTC is charged under the FTC Act with preventing unfair methods of competition 
and unfair or deceptive acts or practices in or affecting commerce.5 Competition is at the core of 
�$�P�H�U�L�F�D�¶�V���H�F�R�Q�R�P�\��6 and vigorous competition among sellers in an open marketplace gives 
consumers the benefits of lower prices, higher quality products and services, and increased 
innovation. Because of the importance of health care competition to the economy and consumer 
welfare, anticompetitive conduct in health care markets has long been a key focus of FTC law 
enforcement,7 research,8 and advocacy.9 Many of our recent advocacy comments have addressed 
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FTC staff support CMS as it reduces restrictions on Medicare reimbursement of 
telehealth services during this public health emergency, thus mitigating the exposure risk of 
patients and health care professionals. This comment provides a competition perspective on 
Medicare payment of telehealth services both during and after the public health emergency. In 
�S�D�U�W�L�F�X�O�D�U�����Z�H���F�R�Q�V�L�G�H�U���W�K�H���,�)�&�¶�V���S�U�R�Y�L�V�L�R�Q�V���Z�L�W�K���U�H�J�D�U�G���Wo six categories: 1) eliminating 
originating site and geographic requirements, thus allowing telehealth services to be provided to 
patients at any location, including the home; 2) expanding the types of services that may be 
furnished by telehealth; 3) providing for access to therapy services furnished by providers who 
are not statutorily authorized telehealth providers; 4) expanding the use of telehealth 
telecommunication modalities, including audio-only telephone; 5) allowing CTBS for new as 
well as established patients�����D�Q�G���������D�O�O�R�Z�L�Q�J���G�L�U�H�F�W���V�X�S�H�U�Y�L�V�L�R�Q���U�H�T�X�L�U�H�G���X�Q�G�H�U���0�H�G�L�F�D�U�H�¶�V 
�³�L�Q�F�L�G�H�Q�W���W�R�´���E�L�O�O�L�Q�J���U�X�O�H�V���W�R���E�H���F�D�U�U�L�H�G���R�X�W���Y�L�D���L�Q�W�H�U�D�F�W�L�Y�H���W�H�O�H�F�R�P�P�X�Q�L�F�D�W�L�R�Q�V���W�H�F�K�Q�R�O�R�J�\. 

A. Allowing Telehealth Services to be Provided to Patients at Any Location, 
Including the Home 

�:�H���V�X�S�S�R�U�W���&�0�6�¶�V���X�V�H���R�I���L�W�V���Z�D�L�Y�H�U���D�X�W�K�R�U�L�W�\���W�R���D�O�O�R�Z���0�H�G�L�F�D�U�H���W�R���U�H�L�P�E�X�U�V�H���W�H�O�H�K�H�D�O�W�K��
�V�H�U�Y�L�F�H�V���S�U�R�Y�L�G�H�G���W�R���D���S�D�W�L�H�Q�W���D�W �D�Q�\���O�R�F�D�W�L�R�Q�����L�Q�F�O�X�G�L�Q�J���W�K�H���S�D�W�L�H�Q�W�¶�V���U�H�V�L�G�H�Q�F�H�����G�X�U�L�Q�J��this public 
health emergency.20 This temporarily eliminates a major and longstanding barrier to providers of 
telehealth services.21 Ordinarily, Medicare�¶�V fee-for-service program pays providers for 
telehealth services only when patients are located at certain types of health care facilities 
���³�R�U�L�J�L�Q�D�W�L�Q�J���V�L�W�H�V�´��,22 and the facilities must be located in rural areas with a shortage of health 
professionals.23 Therefore, Medicare does not reimburse for telehealth services furnished to a 
patient at a residence, or in a metropolitan area. By restricting reimbursement, Medicare reduces 
the supply of providers, access to telehealth services, and competition at such locations. 

Allowing reimbursement of telehealth services in the home, in any geographic area, will 
greatly increase the ability to provide care safely during the pandemic. To mitigate exposure risk 
from COVID-19, the greatest need for telehealth services may be in densely populated urban 
areas where COVID-19 cases are common.24 As a result of shelter-in-place orders, both 
uninfected and infected patients are often at their homes or other residences.25 By allowing 
telehealth services to be provided to patients anywhere, including at their residences, the waiver 
allows more patients to receive services without jeopardizing their health or the health of the 
professionals who provide care.26 

Although the public health emergency necessitated immediate removal of the geographic 
and originating site requirements, longstanding and broad support for eliminating these 
requirements existed before the pandemic.27 These requirements preclude reimbursement for 
services provided to urban beneficiaries with limited access to in-person care because of 
mobility, economic, or other barriers, as well as rural populations who may live far from an 
authorized originating site. The requirements inhibit entry of telehealth providers and limit 
�S�D�W�L�H�Q�W�V�¶ �D�F�F�H�V�V���W�R care and choice of provider. Accordingly, the requirements could limit 
competition among practitioners, potentially reducing the quality and amount of care and 
increasing its costs. 

For these reasons, we strongly support suspending these requirements during the public 
health emergency, and we urge CMS to consider whether they should be permanently 
eliminated. Doing so would be consistent with the �D�G�P�L�Q�L�V�W�U�D�W�L�R�Q�¶�V������������report, Reforming 
�$�P�H�U�L�F�D�¶�V���+�H�D�O�W�K�F�D�U�H���6�\�V�W�H�P���7�K�U�R�X�J�K���&�K�R�L�F�H���D�Q�G���&�R�P�S�H�W�L�W�L�R�Q����which recommends that 
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�³�&�R�Q�J�U�H�V�V���V�K�R�X�O�G���F�R�Q�V�L�G�H�U���S�U�R�S�R�V�D�O�V���P�R�G�L�I�\�L�Q�J���J�H�R�J�U�D�S�K�L�F���O�R�F�D�W�L�R�Q���D�Q�G���R�U�L�J�L�Q�D�W�L�Q�J���V�L�W�H��
requirements in Medicare fee-for-service that restrict the availability of telehealth services to 
�0�H�G�L�F�D�U�H���E�H�Q�H�I�L�F�L�D�U�L�H�V���L�Q���W�K�H�L�U���K�R�P�H�V���D�Q�G���L�Q���P�R�V�W���J�H�R�J�U�D�S�K�L�F���D�U�H�D�V���´28 Experience during the 
pandemic with reimbursing telehealth services not subject to originating site and geographic 
location requirements should be helpful in evaluating whether it would also be beneficial to 
eliminate these requirements permanently after the emergency ends. 

B. Expanding the Types of Services that May be Furnished by Telehealth 

We also support the expansion of the types of Medicare-reimbursable telehealth services 
set forth in the IFC. By improving access to telehealth services and providers, patients, 
practitioners, and the Medicare program should benefit. �2�U�G�L�Q�D�U�L�O�\�����0�H�G�L�F�D�U�H�¶�V���I�H�H-for-service 
program restricts the services that can be provided via telehealth. The statute limits reimbursable 
�W�H�O�H�K�H�D�O�W�K���V�H�U�Y�L�F�H�V���W�R���³�S�U�R�I�H�V�V�L�R�Q�D�O���F�R�Q�V�X�O�W�D�W�L�R�Q�V�����R�I�I�L�F�H���Y�L�V�L�W�V�����D�Q�G���R�I�I�L�F�H���S�V�\�F�K�L�D�W�U�\���V�H�U�Y�L�F�H�V���´29 

which has resulted in a relatively short and narrow list of reimbursable telehealth services.30 The 
Secretary of the U.S. Department of Health and Human Services ���³�+�+�6�´�������K�R�Z�H�Y�H�U�����P�D�\��
authorize additional services as warranted.31 

To mitigate the risks of COVID-19 exposure for both patients and health care 
professionals, CMS has authorized more than 80 additional types of telehealth services during 
this public health emergency, including emergency department visits, initial nursing facility and 
discharge visits, intensive care unit services, and home visits.32 CMS does not consider the newly 
authorized services to be similar to the original, statutorily authorized services. Indeed, under 
normal procedures, CMS probably would not approve these procedures for reimbursement 
without a clinical study demonstrating patient benefit.33 But, in the face of this public health 
emergency where exposure risks are significant, CMS authorized the use of telehealth for these 
services.34 

This vast expansion of the types of reimbursable services eliminates a major restriction 
on telehealth care and allows telehealth services to be provided in novel and innovative ways that 
could improve triage, diagnosis, and treatment of COVID-19 patients. It also will reduce the 
coronavirus exposure risks of non-COVID-19 patients and health care professionals.35 Without 
this expansion of reimbursable telehealth services, it could be difficult or impossible to provide 
many of the newly authorized services safely. By allowing practitioners to provide services 
remotely, especially in areas of need that are far away, the change likely increases �E�H�Q�H�I�L�F�L�D�U�L�H�V�¶��
access to needed care during the public health crisis. The change also could 
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�&�0�6�¶�V���X�V�H �R�I���L�W�V���Z�D�L�Y�H�U���D�X�W�K�R�U�L�W�\���D�I�W�H�U �W�K�H���,�)�& �Z�D�V���L�V�V�X�H�G���W�R���G�H�V�L�J�Q�D�W�H���W�K�H�V�H���D�Q�G���R�W�K�H�U��
practitioners as authorized Medicare telehealth services providers. We believe this will enhance 
the supply of and access to therapy services. 

Therapy practitioners are able to provide many services to patients through telehealth. 
For example, speech-language pathologists can screen and treat students using telepractice, and 
audiologists can carry out diagnostic hearing assessments and hearing aid programming 
remotely.38 Physical therapists, occupational therapists, speech-language pathologists, 
audiologists, and others provide telerehabilitation care, which helps patients with stroke, head 
and spinal injury, neurological disorders, and other diseases regain everyday skills and maintain 
quality of life. In fact, telerehabilitation has the advantage of allowing the therapist to tailor care 
�W�R���W�K�H���S�D�W�L�H�Q�W�¶�V���K�R�P�H���R�U���U�H�V�L�G�H�Q�F�H��39 

Although the IFC sets forth two approaches to improvin
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D. Telehealth Telecommunication Modalities, Including Audio-Only Telephone 

�:�H���V�X�S�S�R�U�W���&�0�6�¶�V���X�V�H���R�I���L�W�V���Z�D�L�Y�H�U���D�X�W�K�R�U�L�W�\���X�Q�G�H�U���W�K�H���&�$�5�(�6���$�F�W���W�R���H�[�S�D�Q�G���W�K�H���O�L�V�W���R�I 
reimbursable telehealth services that may be provided by audio-only telephone.48 Although not 
prohibited by statute, services provided by audio-only telephone are not ordinarily reimbursable 



http:direction.64
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state supervision requirements. In the many states that allow APRNs and PAs to practice with 

less stringent supervision, this change would directly benefit healthcare consumers. 

Unduly restrictigs0 0 0 12dethcare consumers. 

http:supervisees.74
http:requirement.72
http:directly.71
http:structure.70
http:collaboration.69
http:patients.68
http:present.67
http:unavailable.66
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to provide care safely to Medicare beneficiaries, and to support and enhance the vast expansion 

of telehealth care that is already underway. 
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https://www.phe.gov/emergency/news/healthactions/phe/Pages/covid19-21apr2020.aspx
https://www.ftc.gov/tips-advice/competition-guidance/industry-guidance/health-care
http://www.ftc.gov/reports/healthcare/040723healthcarerpt.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-ohio-house-representatives-concerning-ohio-house-bill-177/v200005ohiohb177aprnscomment.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-ohio-house-representatives-concerning-ohio-house-bill-177/v200005ohiohb177aprnscomment.pdf
https://www.ftc.gov/system/files/documents/amicus_briefs/re-nexium-esomeprazole-antitrust-litigation/160212nexiumbrief.pdf
https://www.ftc.gov/system/files/documents/amicus_briefs/re-nexium-esomeprazole-antitrust-litigation/160212nexiumbrief.pdf
https://www.ftc.gov/system/files/documents/reports/policy-perspectives-competition-regulation-advanced-practice-nurses/140307aprnpolicypaper.pdf
https://www.ftc.gov/system/files/documents/reports/policy-perspectives-competition-regulation-advanced-practice-nurses/140307aprnpolicypaper.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-kansas-house-representatives-concerning-kansas-house-bill-2412/v200006kansashb2412aprnscomment.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-kansas-house-representatives-concerning-kansas-house-bill-2412/v200006kansashb2412aprnscomment.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/comment-staff-ftc-office-policy-planning-bureau-competition-bureau-economics-department-veterans/v160013_staff_comment_department_of_veterans_affairs.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/comment-staff-ftc-office-policy-planning-bureau-competition-bureau-economics-department-veterans/v160013_staff_comment_department_of_veterans_affairs.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/comment-staff-ftc-office-policy-planning-bureau-competition-bureau-economics-department-veterans/v160013_staff_comment_department_of_veterans_affairs.pdf


 

 

 

                                                                                                                                                             
 

 

    

 

 

 

 

  

     

 

https://www.ftc.gov/system/files/documents/public_statements/1225993/1510180_texas_medical_board_statement_of_the_commission_6-21-17.pdf
https://www.ftc.gov/system/files/documents/public_statements/1225993/1510180_texas_medical_board_statement_of_the_commission_6-21-17.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-department-veterans-affairs-regarding-its-proposed-telehealth-rule/v180001vatelehealth.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-department-veterans-affairs-regarding-its-proposed-telehealth-rule/v180001vatelehealth.pdf
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2016/03/ftc-staff-comment-alaska-state-legislature-regarding
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2016/03/ftc-staff-comment-alaska-state-legislature-regarding
https://www.ftc.gov/reports/options-enhance-occupational-license-portability
https://www.ftc.gov/policy/advocacy/advocacy-filings/2018/02/ftc-staff-comment-washington-state-rep-paul-graves
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-delaware-board-speech/language-pathologists-audiologists-hearing-aid-dispensers-regarding-its-proposed-revisions-its/161130_ftc_dealers_final_.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-delaware-board-speech/language-pathologists-audiologists-hearing-aid-dispensers-regarding-its-proposed-revisions-its/161130_ftc_dealers_final_.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-delaware-board-speech/language-pathologists-audiologists-hearing-aid-dispensers-regarding-its-proposed-revisions-its/161130_ftc_dealers_final_.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-delaware-board-dietetics/nutrition-regarding-its-proposed-telehealth-regulation/de_telehealth-nutrition-v160015.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-delaware-board-dietetics/nutrition-regarding-its-proposed-telehealth-regulation/de_telehealth-nutrition-v160015.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-delaware-board-occupational-therapy-concerning-its-proposed-telehealth-regulation/v160014_delaware_ot_proposed_advocacy.pdf
https://www.ftc.gov/system/files/documents/advocacy_documents/ftc-staff-comment-delaware-board-occupational-therapy-concerning-its-proposed-telehealth-regulation/v160014_delaware_ot_proposed_advocacy.pdf


 

 

 

                                                                                                                                                             
    

    

 

   

     

   

 

  

     

    

 

             

   

       

   

 

 

 

 

 

   

 

    

  

       

   

 

  

   

  

 

   

 

       

 

      

 

      

  

  

    

 

 

supra note 17 (“One of the most significant challenges to wide-spread telemedicine adoption is reimbursement.”); 

Bryan L. Burke et al., American Academy of Pediatrics, Telemedicine: Pediatric Applications, 136 PEDIATRICS 

e294, e303 (2015) (“The most significant barriers are payment, licensing across state borders, and liability.”). 

20 On March 17, 2020, CMS announced the temporary expansion of telehealth services pursuant to waiver authority 

added under the Social Security Act 

https://www.cms.gov/newsroom/fact-sheets/additional-backgroundsweeping-regulatory-changes-help-us-healthcare-system-address-covid-19-patient
https://www.cms.gov/newsroom/fact-sheets/additional-backgroundsweeping-regulatory-changes-help-us-healthcare-system-address-covid-19-patient
https://www.hhs.gov/sites/default/files/Reforming-Americas-Healthcare-System-Through-Choice-and-Competition.pdf
https://www.hhs.gov/sites/default/files/Reforming-Americas-Healthcare-System-Through-Choice-and-Competition.pdf
https://www.kff.org/other/issue-brief/covid-19-in-rural-america-is-there-cause-for-concern/
https://legacy.americantelemed.org/main/policy-page/state-telemedicine-gaps-reports
https://legacy.americantelemed.org/main/policy-page/state-telemedicine-gaps-reports


http://www.aha.org/research/reports/tw/15may-tw-telehealth.pdf
http://www.aha.org/research/reports/tw/15may-tw-telehealth.pdf
https://www.nejm.org/doi/full/10.1056/NEJMp2005835


 

 

 

                                                                                                                                                             

    

 

 

     

   

 

   

 

    

   

  

 

 

   

  

  

  

  

  

     

 

 

      

    

  

  

 

 

  

    

   

     

 

     

 

    

  

  

  

 

 

Home-Based Telerehabilitation vs In-Clinic Therapy for Adults After Stroke: A Randomized Clinical Trial, 

76 JAMA NEUROL. 1079, 1080 (2019) (telehealth provided by physical therapists and occupational therapists “is an 

effective means to provide rehabilitation therapy and improve patient outcomes after stroke and may be useful for 

improving access to rehabilitation therapy”). 

40 See IFC, 85 Fed. Reg. at 19,239-40. 

41 See id. at 19,239 (90 percent of the time therapy services are furnished by therapy professionals, such as physical 

therapists, occupational therapists and speech-language pathologists). 

42 See id. at 19,243-45 (“CTBS therapy services include those furnished to new or established patients that the 

occupational therapist, physical therapist, and speech-language pathologist practitioner is currently treating under a 

plan of care.”). 

43 See id. at 19,244-45 (these services can only be billed when there has not been a related service within the past 7 

days and the service does not lead to a related service or procedure within the next 24 hours). See also 

https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf


 

 
 

                                                                                                                                                             
    

  

     
 

  
   

    
 

 

 ��  
     

 

     

  

 

       

     

   
��   

 

  

   
   

    

   
 ��

  
     

��
 

  

�� ��
   

 
   

  

    

   
   

 

50 See IFC, 85 Fed. Reg. at 19,243 (amending 42 C.F.R. § 410.78(a)(3) by adding (a)(3)(i), defini�Q�J���³interactive 
telecommunications system�´ for the duration of the PHE). 
51 See, e.g., MONICA ANDERSON, MOBILE T

https://www.pewresearch.org/internet/fact-sheet/mobile/#mobile-phone-ownership-over-time
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84 See CHOICE & COMPETITION REPORT, supra note 21, at 36 (




