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QUESTION PRESENTED 

Whether respondents can seek treble damages un-
der Section 4 of the Clayton Act, 15 U.S.C. 15, based on 
their claim that Apple has monopolized the distribution 
of iPhone apps, where respondents were injured by Ap-
ple’s conduct 
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2 

iPhone apps who allege that Apple has unlawfully mo-
nopolized the market for iPhone app distribution. 

1. Apple introduced the iPhone in 2007.  Pet. App. 2a. 
Shortly thereafter, it launched the App Store, an elec-
tronic marketplace that allows users to download iPhone 
apps.  
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Section 4 of the Clayton Act because Apple functions as 
a “distributor .” Under the rule articulated in Illinois 
Brick Co. v. Illinois , 431 U.S. 720 (1977), the availability 
of a Section 4 claim does not depend on the defendant’s 
functional role. Rather, the Court in Illinois Brick held 
that a plaintiff cannot state a claim for treble damages 
under Section 4 by relying on a “pass-on theory,” i.e., 
by alleging that the defendant unlawfully overcharged 
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First, th e Court believed that establishing the extent 
to which a plaintiff had passed on the defendant’s over-
charge would entail “insurmountable” problems of proof 
and would impede the resolution of treble-damages ac-
tions with “massive evidence and complicated theories.” 
Hanover Shoe, 392 U.S. at 493. The Court stated that 
“[a] wide range of factors influence a company’s pricing 
policies,” and that it would be difficult or impossible to 
determine whether a plaintiff had raised its prices be-
cause of the defendant’s overcharge or for other rea-
so Tw232( be2r)2( r)2.et8ua 
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10 

plies with no less force to the assertion of pass-on theo-
ries by plaintiffs than it does to the assertion by defend-
ants.” Id. at 732. 

Having held that offensive and defensive uses of 
pass-on analysis should stand or fall together, this Court 
stated that the Illinois Brick plaintiffs could not “re -
cover on their pass-on theory” unless the Court “over-
rule[d] Hanover Shoe.” 431 U.S. at 736.  The Court de-
clined to take that step.  The Court stated that “[p]er -
mitting the use of pass-on theories under [Section] 4 es-
sentially would transform treble -damages actions into 
massive efforts to apportion the recovery among all po-
tential plaintiffs that could have absorbed part of the 
overcharge,” ranging “ from direct purchasers to mid-
dlemen to ultimate consumers.”  Id. at 737.  The Court 
concluded that, “[h] owever appealing this attempt to al-
locate the overcharge might seem in theory, it would 
add whole new dimensions of complexity to treble-
damages suits.” Ibid. 

c. In Kansas v. UtiliCorp United Inc. , 497 U.S. 199 
(1990), public utilities sued natural -gas producers and a 
natural-gas pipeline company, alleging that those enti-
ties “had conspired to inflate the price of their gas in 
violation of the antitrust laws.” Id. at 204. Kansas and 
Missouri sued the same defendants on behalf of resi-
dents who had purchased gas from the utilities, alleging 
that the utilities had passed on the overcharges by in-
creasing their state-regulated gas prices.  Id. at 204-
205. The States argued that the Court should make an 
exception to the Illinois Brick rule for cases “involving 
regulated public utilities that pass on 100 percent of 
their costs to their customers.” Id. at 208. 



 

 

    
   

    
     

    
    

    
  

     
   
   

   
 

    
     

     
    

 
     

  
     

 
     

   
   

    

                                                      
  

      
  

 
  

    
   

  



 

 

  
  

     
      

    
     

  
   
    

 
  

   
  

  
    

    
    

     
    

  
  

     
    
    

 
  

   
      

   
     
   

  
   

12 

to whether particular conduct by defendants violates 
the antitrust laws; they are instead rooted in concerns 
specific to monetary relief. Suits by indirect purchasers 
seeking only injunctive relief do not raise the same con-
cerns about “duplicative recovery” and “the complexity 
of apportioning damages.” Cargill, Inc. v. Monfort of 
Colo., Inc., 479 U.S. 104, 111 n.6 (1986); see, e.g., Cam-
pos v. Ticketmaster Corp., 140 F.3d 1166, 1172 (8th Cir. 
1998), cert. denied, 525 U.S. 1102 (1999); McCarthy v. 
Recordex Serv., Inc., 80 F.3d 842, 856 (3d Cir.), cert. de-
nied, 519 U.S. 825 (1996). 

Second, in the decades since Illinois Brick was de-
cided, more than two-thirds of the States have allowed 
the use of pass-on analysis to apportion damages under 
their own antitrust laws , which otherwise generally par-
allel federal law. See Antitrust Modernization Commis-
sion, Report and Recommendations 268-269 (Apr. 2007) 
(AMC Report). This Court has held that those state 
laws are not preempted because the Illinois Brick rule 
“defin[es] what sort of recovery federal antitrust law 
authorizes” and does not “defin[e] what federal law al-
lows States to do under their own antitrust law.” Cali -
fornia v. ARC Am. Corp., 490 U.S. 93, 103 (1989).  As a 
result, antitrust defendants now often face parallel 
damages actions brought by both direct purchasers 
(who sue under Section 4 of the Clayton Act) and indi-
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15 

on the other.” Pet. App. 21a.  The court held that re-
spondents’ Section 4 suit may proceed “[b]ecause Apple 
is a distributor” that sold iPhone apps “directly ” to re-
spondents. Ibid. That holding reflects a fundamental 
misunderstanding of the Illinois Brick rule. 

a. The court of appeals observed that Hanover Shoe, 
Illinois Brick
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The court of appeals went astray, however, in at-
tempting to derive the governing legal rule from the 
particular facts of Hanover Shoe, Illinois Brick , and 
UtiliCorp , rather than from the stated rationale for this 
Court’s holdings. This Court ’s decisions have neither 
recognized nor relied upon any “fundamental distinc-
tion between a manufacturer or producer  * * *  and a 
distributor.”  Pet. App. 21a.  Instead, the Court has held 
that, in resolving questions of treble-damages liability 
under Section 4, courts should not attempt to determine 
whether the entity that paid an unlawful overcharge to 
the antitrust violator passed on that overcharge to oth-
ers. In Hanover Shoe, the Court held that a Section 4 
defendant is “not entitled to assert a passing-on de-
fense.”  392 U.S. at 494.  In Illinois Brick , the Court 
again framed the question presented as concerning the 
“perm(.)1rirning the 



 

 

   
     

 
      

   
    

   
    

  
  

   
    

   
   

   
  

   
  

  
    

     
  

     
     

  
        

    
   

  
   

 
   

    
    

17 

That difference is critical to the proper application of 
the Illinois Brick rule . Respondents’ claim of injury 
depends on the assertion that Apple’s allegedly unlaw-
ful conduct caused developers to set App Store prices at 
levels higher than the developers otherwise would have 
chosen.  That is at bottom an allegation of pass-on in-
jury
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qualify as “direct purchasers” under Illinois Brick be-
cause they bought iPhone apps “directly” from Apple. 
Pet. App. 21a-22a; see Br. in Opp. i, 6, 11. That argu-
ment is unpersuasive for two related reasons. 

First, the term “direct purchaser” as used in Illinois 
Brick must be understood in light of this Court’s hold-
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2. Respondents assert (Br. in Opp. 14) that, al-
though the court of appeals criticized the Eighth Cir -
cuit’s decision in Campos, “[t]he difference in outcomes 
in the two cases” stems from “different factual allega-
tions” rather than from any legal disagreement. But 
the court of appeals emphasized that it “d[id] not rest 
[its] analysis” on the specifics of respondents’ allega-
tions or on the details of the App Store’s operations.  
Pet. App. 20a.  Instead, the court held that Illinois 
Brick does not prohibit consumers from suing “a dis-
tributor” with which they dealt “directly
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CONCLUSION 

The petition for a writ of certiorari should be granted . 

Respectfully submitted. 

ALDEN F. ABBOTT 
Acting General Counsel 
Federal Trade Commission 

NOEL J. FRANCISCO 
Solicitor General 

MAKAN DELRAHIM 
Assistant Attorney General 

MALCOLM L. STEWART 
Deputy Solicitor General 

ANDREW C. F INCH 
Principal Deputy Assistant 

Attorney General 
BRIAN H. FLETCHER 

Assistant to the Solicitor 
General 

K RISTEN C. L IMARZI 
JAMES J. FREDRICKS 
ADAM D. CHANDLER 

Attorneys 

MAY 2018 


