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INTRODUCTION 

In 2003, the West Virginia State Bar Committee on Unauthorized 

Practice of Law (“UPL Committee”) issued Opinion No. 2003-01, which 

stated that only attorneys licensed to practice in the state of West Virginia, 

or persons acting under the supervision of such attorneys, could perform title 

searches and examinations, provide title reports or opinions, perform real 

estate closings, or deliver closing documents (collectively, “settlement 

services”).  After the issuance of Op. No. 2003-01, the plaintiff in this case 

used defendants’ services to settle a real estate transaction and, without any 

allegation that she suffered harm as a result, subsequently sued the defendant 

for, inter alia, the unauthorized practice of law.  In McMahon v. Advanced 

Title Servs. Co., Civ. Act. No. 01-C-121 (Brooke Cty. Cir.  Sept. 26, 2002), 

the Circuit Court of Brooke County, relying on Op. No. 2003-01, held that 

the non-attorney defendants who had provided settlement services had 

engaged in the unauthorized practice of law.  In its Order, the court certified 

questions to the Supreme Court of Appeals of West Virginia, so that this 

Court could determine whether and to what extent Op. No. 2003-01’s 
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reducing consumer choice and resulting in higher prices for settlement 

services.  At the same time, prohibiting non-attorneys from providing 

settlement services is unlikely to provide West Virginia consumers with any 

countervailing benefits.    

ARGUMENT 

 The West Virginia Supreme Court of Appeals has the power to 

determine whether preventing non-a
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 In determining whether the public interest is served by defining a task 

as “the practice of law,” this Court has shown concern about the costs 

imposed upon West Virginia consumers when they are required to hire an 

attorney.  For example, this Court explicitly has carved out from its 

definition of the practice of law representation before a justice of the peace 

and a magistrate.  See W. Va. Definition of the Practice of Law ( “Nothing in 

this paragraph shall be deemed to prohibit a lay person from appearing as 

agent before a justice of the peace.”); State ex rel. Frieson v. Isner, 168 W. 

Va. 758, 285 S.E.2d 641, 654 (1981) (magistr
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magistrate court, the interests at stake are not so significant that the 

protection of the public requires that representation of others only be 

provided by attorneys”).   

 This sound approach, moreover, is consistent with that taken by the 

courts of other states.  The New Jersey Supreme Court, for example, rejected 

a proposed unauthorized practice of law opinion similar to Op. No. 2003-01 

and observed the importance of considering the public interest when 

deciding whether to restrict non-attorneys from performing real estate 

settlement functions: 

 The question of what constitutes the unauthorized practice of 
law involves more than an academic analysis of the function of 
lawyers, more than a determination of what they are uniquely 
qualified to do.  It also involves a determination of whether non-
lawyers should be allowed, in the public interest, to engage in 
activities that may constitute the practice of law. 

 
*  * * 
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In re Op. No. 26 of the Comm. on the Unauthorized Practice of Law, 654 

A.2d 1344, 1345-46 (N.J. 1995) (emphasis added).  Accord Perkins v. CTX 

Mortgage Co., 969 P.2d 93, 99 (Wash. 1999) (resolution “depends on 

balancing the competing public interests of (1) protecting the public from the 

harm of the lay exercise of legal discretion and (2) promoting convenience 

and low cost”); Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 

778, 782 (Ky. 1964) (“The basic consideration in suits involving 

unauthorized practice of law is the public interest.”); Lowell Bar Ass’n v. 

Loeb, 52 N.E.2d 27, 31 (Mass. 1943) (“The justification for excluding from 

the practice of law persons not admitted to the bar is to be found, not in the 

protection of the bar from competition, but in the protection of the public . . . 

.”).    

 

B. IT IS IN THE PUBLIC INTEREST TO PERMIT NON-ATTORNEYS TO 
PERFORM REAL ESTATE SETTLEMENT SERVICES 

 

 Competition is the hallmark of America’s free market economy.  As 

the United States Supreme Court has observed, “ultimately competition will 

produce not only lower prices, but also better goods and services.  ‘The heart 

of our national economic policy long has been faith in the value of 

competition.’”  Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 
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CONN. L. REV. 423, 487-88 (1999) (noting that there are more states in 

which non-attorneys perform real estate transactions than in which attorneys 

perform them); Michael Braunstein, Structural Change & Inter-Professional 

Competitive Advantage:  An Example Drawn from Residential Real Estate 

Conveyancing, 62 MO. L. REV. 241, 264-65 (1997) (reporting that in only 

eight states is it customary for an attorney to be involved in settlement).         

 If adopted by this Court, Op. No. 2003-01 and the circuit court’s 

answers to certified questions 1-4 would erect an insurmountable barrier 

against non-attorney provision of settlement services, depriving West 

Virginians of the benefits of competition.  In general, antitrust laws and 

competition policy require that such expansive restrictions on competition be 

justified by a valid need for the restriction and require that the restriction be 

narrowly drawn to minimize its anticompetitive impact.  See, e.g., FTC v. 

Indiana Fed’n of Dentists, 476 U.S. 447, 459 (1986).   A prohibition on lay 

provision of real estate settlement services is not necessary to protect 

consumers from harm.  There is no persuasive evidence that allowing non-
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any cloud on her title.  At bottom, although they may serve to protect West 

Virginia attorneys’ economic interests, the sweeping restrictions on 

competition found in Op. No. 2003-01 are not justified under a public 

interest standard.       

1. Prohibiting lay provision of real estate settlement services is likely to 
cause West Virginia consumers to pay higher prices and to have less 
choice  

 

 First, consumers who, but for the prohibitions in Op. No. 2003-01, 

would choose to hire non-attorneys to perform settlement services will be 

required to hire an attorney.  These consumers are harmed because they are 

unable to choose the combination of price, quality, and service that they 

prefer.2   

 For instance, lay settlement services have operated in Virginia since 

1981, when the state rejected a proposed bar opinion declaring lay 

settlements to be the unauthorized practice of law.  In 1997, Virginia 

codified the right of consumers to continue using lay settlement services by 

enacting the Consumer Real Estate Protection Act, VA. CODE ANN. §§ 6.1-

2.19 to 6.1-2.29 (Michie 2003).  Proponents of that enactment pointed to 
                                                 
2 Moreover, not only is Op. No. 2003-01 likely to harm buyers and sellers of real estate, 
but it also would damage those obtaining closed-end home equity loans or refinancing 
existing real estate loans.  Some lenders for these loans handle settlement services 
internally without an additional charge. 
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also are reluctant to involve attorneys in residential real estate transactions 

because they fear the attorney will slow the transaction.”).  A ban on lay 

competition could hurt consumers by denying them the right to choose a lay 

service provider that offers a more attractive mix of services than an 

attorney.   

 Second, by curtailing the competitive constraint that lay service 

providers furnish, Op. No. 2003-01 is likely to enable attorneys to charge 

more for their services.  This means that even consumers who otherwise 

would choose an attorney over a lay service provider will likely pay higher 

prices.  For example, the New Jersey Supreme Court – after a 16-day 

evidentiary hearing conducted by a special master – found that real estate 

closing fees were much lower in southern New Jersey, where lay settlements 

were commonplace, than in northern New Jersey, where lawyers conducted 

almost all settlements.  Specifically, southern New Jersey buyers 

unrepresented by counsel paid no legal fees as a part of closing costs, while 

unrepresented sellers paid about $90; southern New Jersey buyers 

represented by counsel throughout the entire transaction – including closing 

– paid on average $650, while sellers paid $350.  Contrast this to northern 

New Jersey, where buyers and sellers represented by counsel paid on 
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average $1,000 and $750, respectively.    See In re Op. No. 26, 654 A.2d at 

1349.    

 The Supreme Court of Kentucky also has observed lay closers 

providing a competitive restraint on attorneys’ pricing.  In the course of 

rejecting a Kentucky Bar opinion similar to Op. No. 2003-01, the court 

observed that “before title companies emerged on the scene, [the Kentucky 

Bar Association’s] members’ rates for such services were significantly 

higher – in some areas as much as 1% of the loan amount plus additional 

fees.”  Countrywide Home Loans, Inc. v. Kentucky Bar Ass’n, 113 S.W.3d 

105, 120 (Ky. 2003).  Further, the court noted that “the presence of title 

companies encourages attorneys to work more cost-effectively.”  Id.    

 Third, requiring the employment of a West Virginia attorney to 

perform settlement services is likely to discourage competition from out-of-

state lenders and title companies.  Lenders outside of West Virginia that 

compete with in-state lenders for West Virginians’ business – such as online 

lenders – may lack facilities in West Virginia.  Instead, these lenders may 

hire out-of-state providers to prepare deeds and may contract with lay 

providers in West Virginia to facilitate the closing of the real estate 

transaction.  A ban on competition from anyone other than a licensed West 

Virginia attorney may attenuate competition among lenders, potentially 



   

 14

leading to higher loan rates for West Virginia consumers.  Further, to the 

extent that Op. No. 2003-01 diminishes competition from online lenders, 

West Virginia consumers who value the convenience of conducting their 

entire loan application and approval process via the Internet will be harmed.   

2. Prohibiting the lay provision of settle
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Palomar, 31 CONN. L. REV. at 477 (emphasis added).  Based on her 

empirical findings, the author found “[t]he only clear conclusion” to be “that 

the evidence does not substantiate the claim that the public bears a sufficient 

risk from lay provision of real estate settlement services to warrant blanket 

prohibition of those services under the auspices of preventing the 

unauthorized practice of law.”  Id. at 520; accord Braunstein, 62 MO. L. 

REV. at 274-75 (discussing a 1989 Ohio study that “indicate[d] that 

increased lawyer involvement does not have a beneficial effect on outcomes 

of home purchase transactions”).   

 Of course, some West Virginia consumers may prefer to hire an 

attorney to provide them with advice or answer legal questions during the 

settlement process, and it should unquestionably be their right to do so.  

However, as the New Jersey Supreme Court has concluded, this fact does 

not justify the complete elimination of lay settlement services as an 

alternative for consumers.  In re Op. No. 26, 654 A.2d at 1360.  Instead, the 

consumer deserves the right to evaluate all elements of the bargain and to 

choose whether to hire a lawyer or a non-lawyer.   
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3. Op. No. 2003-01 does not guarantee that consumers will receive legal 
representation 

 

 The West Virginia Bar UPL Committee ostensibly issued Op. No. 

2003-01 to address concerns that consumers who choose lay settlement 

providers do not receive adequate legal representation.  See Op. No. 2003-01 

at 5 (“Most importantly, however, it is inherent at the closing itself that 

buyers and sellers will have questions about the transaction and the 

documents, which answers necessarily go to their respective legal rights.”).  

Op. No. 2003-01, however, does nothing to guarantee consumers the type of 

protection the Bar believes they need because it does not require consumers 

to hire their own attorneys.  Rather, it requires only that some attorney 

perform the settlement services.  

 In most instances where an attorney performs the settlement services, 

the attorney is likely to represent the lender, not the buyer or seller.  See, 

e.g., Countrywide Home Loans, 113 S.W.3d at 122 (“the attorney almost 

invariably works for the lender”).  Accordingly, this attorney would not be 
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in a position to advise consumers with respect to any legal questions that 

may arise during the course of settlement.10   

 In rejecting a state bar opinion similar to Op. No. 2003-01, the New 

Jersey Supreme Court noted the problems that could arise if a lawyer 

conducting a closing offered legal advice to a participant he or she did not 

represent: 

We note that . . . where the attorneys [advising the buyer or seller] are 
employed by the title company . . .  the basic evil is that the person 
performing the legal service is in no sense doing it for the party, but 
rather in the interest of the employer, the title company, neither of 
them (the lawyer or the title company) representing the party, be it 
seller, buyer or lender. . . .  [Such] practice of law would be 
unauthorized, impermissible, for it is only an attorney retained by and 
actually representing the client who is authorized to practice law on 
the client’s behalf.  What is involved is not simply the license to 
practice, but the professional duty of loyalty that is included in the 
concept of permissible representation.  Depending on the 
circumstances, attorneys who act purportedly on behalf of those they 
do not represent may be engaged in the unauthorized practice of law, 
or unethical professional conduct, or both. 
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[T]he attorney almost invariably works for the lender, and, therefore, 
the only attorney-client relationship in the typical . . . closing is 
between the attorney and the lender.  This relationship offers no 
greater protection to the best interests of either the buyer or the seller. 

 
Countrywide Home Loans, 113 S.W.3d at 122-23.  

 The mere fact of having an attorney perform settlement functions does 

not provide buyers or sellers with access to the independent legal advice that 

the West Virginia Bar appears to consider so important.  Consequently, 

without requiring buyers and sellers to hire independent counsel for real 

estate transactions, it is unclear how Op. No. 2003-01 will provide West 

Virginia consumers any greater protection than they already enjoy.  

 

C. THERE ARE LESS RESTRICTIVE ALTERNATIVES THAN AN 
OUTRIGHT BAN ON LAY SETTLEMENT SERVICES TO 
PROTECT WEST VIRGINIA CONSUMERS  

 

 As a threshold matter it is important to recognize that there already 

exist safeguards to protect the public from shoddy or dishonest lay 

settlement service providers.  For instan
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claim[s]” – lay service providers are subject to common law claims if their 

negligence results in consumer harm.  Countrywide Home Loans, Inc., 113 

S.W.3d at 121.   Likewise, the market itself acts to assure that lay service 

providers give consumers the level of quality for which they bargained.  As 

the Supreme Court of Kentucky noted in this regard: 

[T]he nature of our economy is such that incompetent and unethical 
closing agents, whether attorneys or non-attorneys, will be nudged 
aside by consumers who will choose the most effective and efficient 
providers. . . .  [W]e recognize that lay closing agents earn their 
livelihoods from continued business.  If they fail to act ethically and 
professionally, they risk that livelihood.   

 
Id. at 120, 121.   

 If this Court deems that West Virginia consumers require additional 

safeguards beyond what the legal system and market already provide, there 

are alternative ways to protect consumers that restrict competition less than a 

full-scale ban on lay settlement services.  For example, when the New Jersey 

Supreme Court decided to permit lay settlements, it required written notice 

that informed the buyer and seller that neither will receive any legal advice 

during the transaction unless they hire their own attorney; identified the risks 

inherent in buying or selling real estate without a lawyer’s assistance; and 

explained to them that any decision to hire a lawyer is totally within their 

discretion.  In re Op. No. 26, 654 A.2d at 1361-64.  Similarly, Virginia 
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adopted the Consumer Real Estate Protection Act in 1997.  VA. CODE ANN. 

§§ 6.1-2.19 to 6.1-2.29 (Michie 2003).  This act permits consumers to 

choose lay settlement providers that are regulated by the state.   

 Importantly, both the New Jersey and Virginia measures allow 

consumers to continue to enjoy the benefits of competition while protecting 

consumers’ ability to choose between using an attorney or a lay settlement 

service. 

CONCLUSION 

 For the foregoing reasons, we respectfully submit that this Court 

should reverse the decision of the circuit court, and that this Court should 

not adopt the ban on the lay provision of settlement services promulgated by 

the West Virginia State Bar Committee on Unauthorized Practice of Law in 

Op. No. 2003-01.   
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